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Abstract: Environmental constitutionalism (EC) is a recent phenomenon that brings the trinity of
environmental rights, i.e., the substantive environmental rights (SER), the procedural environmental
rights (PER) and the rights of environment (RoE), within the national and sub-national constitutional
texts. The United Nations (UN) has significantly developed the concept of the EC through the
formulation of the international environmental laws. The Stockholm Declaration 1972 has been a
seminal contribution of the UN in the development of the EC. The Rio Declaration 1992 has
remarkably strengthened the conception of the EC, notably recognizing RoE through developing the
public trust doctrine and polluter pays principle. The Johannesburg Declaration 2002 and the Rio+20
Declaration 2012 have formally recognized the PER but remained silent on the SER and the RoE. The
Stockholm+50 meet 2022 has recognized the SER and the PER but remained silent on the RoE.
However, the UN has potentially propelled three-quarters of the nations across the world to
incorporate the trinity rights of the EC within the texts of their national and sub-national constitutions
in different forms. This research paper investigates the conceptual outlines of the EC and role of the
UN in the development of components of the EC and translation of the EC in a few selected
democracies, including India.

Keywords: United Nations; Stockholm Declaration; Rio Declaration; Johannesburg Declaration;
Rio+20 Declaration; Stockholm+50 Meet; substantive environmental rights; procedural
environmental rights; rights of environment; environmental constitutionalism

1. Introduction

Environmental constitutionalism (EC) is a relatively recent phenomenon in the national legal
systems worldwide. The EC is a transformative process that constitutionally guarantees and protects
enforcement of various environmental rights.l The EC guarantees and protects environmental rights
from two distinct but related viewpoints. One aspect of the environmental rights is the civic rights of
the people to live in a clean, hygienic and healthy environment where there is clean and unpolluted
air to breath, potable water from natural water bodies to drink, open space such as parks and gardens
for recreation, and equitable opportunity for sustainable development. 2 This aspect of
environmental rights is considered as people’s right to environment that is further categorized by
transformative process of EC into substantive environmental rights (SER) and procedural
environmental rights (PER). The SER is the typical constitutional guarantee and protection of basic
and fundamental environmental rights of the people that is protected against actions of mighty limbs
of the governments and its agencies.3 The SER imposes two-fold duty on the governments and its
agencies; first, the governments and its agencies are duty bound not to make laws, rules, regulations
and orders that may take away opportunity from the people to enjoy their basic and fundamental
environmental rights that are guaranteed and protected within the constitutional texts; second,
governments and its agencies are also duty bound to make laws, rules, regulations and orders for
providing opportunity to the people to enjoy their basic and fundamental environmental rights that
are guaranteed and protected within the constitutional texts, simultaneously. Further, the PER is
another category of constitutionally guaranteed and protected people’s right to environment that
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includes catena of rights for the enforcement of the SER.* The PER and the SER are the two sides of
the same coin. The PER is as important as the SER, since the substantive rights have no values unless
there is stable and sturdy procedural rights for redressal of substantive rights. The PER consists
trinity of rights that includes the people’s right to periodically receive reliable environmental
information possessed by authorities established by law; people’s right to effectively participate in
the environmental decision making process of public and private entities by submitting their spatial
observations and raising queries during the process; and people’s right to bring environmentally
malign public and private activities before the justice.

Other and most important facet of the environmental rights within the span of the EC is the
autonomous rights of the environment inter alia right of the nature (RoE) to be protected against the
adverse effects of anthropocene and uninterrupted condition to regenerate and recreate its lifecycles,
structures, functions and evolutionary process. The RoE is a recent and radical recognition of
environment/ nature as an independent legal personality capable of bearing certain immutable and
inalienable rights in the eyes of law like a person.5 This right emanates certain responsibilities on the
government and non-government agencies to respect protect and promote these rights of
environment. The RoE emanates that the right-holder environment is entitled to compensatory
restoration against damage, degradation and interferences caused by the human conduct and the
duty-holder State is obliged to restore environmental damage caused by natural disasters like
windstorm, flood, cyclone, draught, earthquake etc.b

These environmental rights have largely been made part of the paramount law of the nations
through the process of environmental constitutionalism. In modern times, domestic environmental
care has been elevated from ‘ordinary legal stage’ to ‘constitutional stage’ to make environmental
governance more endurable and less susceptible to political airs.” A comparative study reveals that
the nations having guaranteed environmental rights in their constitutions frequently ratify
international environmental treaties; highly fulfill environmental commitments and represent lesser
per capita ecological footprints in comparison to the nations not having constitutionally guaranteed
such rights.8 Environmental constitutionalism has emerged as a potent tool to achieve the elusive
goals of a complete eco-sustainability at the municipal levels.®

The United Nations (UN)' has significantly contributed in the development of environmental
constitutionalism through conferences and summits on various themes including human
environment to sustainable development since 1972. The UN has successfully developed a global
consensus on a model of limited and controlled right to development of human beings that allows
least exploitation of natural resources without impairing its resilience capacity. The UN has
developed environmental jurisprudence and ecological jurisprudence to recognize people’s rights to
environment and autonomous rights of environment/ ecology/ nature respectively. People’s right to
environment is fulcrum of environmental democracy whereas autonomous right of environment is
fulcrum of ecological democracy.11 The environmental rights, being anthropocentric, enable human
beings to capitalize natural environment for fulfillment of their interest and indirectly demands
reforms in existing democratic institutions to protect and promote natural environment. 12 By
contrast, the ecological rights i.e. rights of natural environment are eco-centric that ensures and
protects interests of non-humans i.e. natural environment as well as future generations in the
democratic decision making process demanding more normative standards for protection of
environment. It would address well-being of human and non-human entities. ™ Despite certain
theoretical distinctions, there is a unity in environmental jurisprudence and ecological jurisprudence

14

in terms of shared environmental outcomes from the democratic institutions.”” Distinctions between

environmental rights and ecological rights are tabulated in table-I (created by author).

Table-I: Distinctions between Environmental Jurisprudence and Ecological Jurisprudence
(created by author)
Environmental Rights Ecological Rights
SER Yes No
PER Yes No
RoN/ RoE No Yes
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3 of 15
Democratic Values Environmental democracy Ecological democracy
Nature Anthropocentric Eco-centric
Priority of interest Human and present Non-human and future
generation generations

There has been a traumatic shift in the approach of the UN after the UNCHE-1972. The UN has
registered shift in its approach from ‘human environment’ (1972) to ‘sustainable development’ (1992)
within a short span of two decades. This shift in approach of the UN has continued through the
UNWSSD-2002, the UNCSD-2012, and the Stockholm+50 Conference in 2022. The focus of the UN
shifted from ‘environment’ to ‘development’ that weakened global concern for the protection of
environment through the transformative process of the EC. The depletion of global concern for
environmental protection began with the Rio Declaration-1992 that turned the clock of environmental
conservation back under Principle 2 completely abandoning commitment for a wholesome
environment and preferred right to development over the environmental conservation.’® Further,
the Rio+20 Summit- 2012 and Stockholm+50 Meet tilted the environment-development scale towards
the side of economic development that turned the concept of EC brownish. 18 This research paper
investigates the question that whether the UN has contributed in the progression of the EC or it has
put the EC in peril through the UNHE-1972, the UNCED-1992, UNWSSD-2002, the UNCSD-2012,
and the Stockholm+50 Meet? This research paper is presented in four sections: section 1 is the
introduction; section 2 is the conceptual outlines of the EC; section 3 is the main scope of this research
paper that examines the role of the UN in the development of the EC; and section 4 is the conclusion.

2. The Conceptual Outlines of the EC

The phrase ‘environmental constitutionalism’ has acquired different meanings in different
contexts.!” From the context of impact on the environmental quality and citizen’s environmental
rights, the conceptual discourse of environmental constitutionalism is typically classified in two
forms: fundamental environmental constitutionalism and structural environmental

constitutionalism.'®

2.1. Fundamental Environmental Constitutionalism

Fundamental environmental constitutionalism incorporates provisions for the SER, PER and
RoE/N within the texts of national or sub-national constitutions.*® Such provisions create a new
constitutional right and also codify common law principles pertaining to right to a healthy
environment including right to clean and drinking water, right to fresh air, rights of wildlife and
other natural resources.?’ Recent decision of Supreme Court of Pennsylvania in the Robinson
Township v. Commonwealth of Pennsylvania 2L s exposing tenets of fundamental environmental
constitutionalism holding (per Castille, CJ) that

“The people have a right to clean air, pure water, and to the preservation of the natural, scenic,
historic and esthetic values of the environment. Pennsylvania’s public natural resources are the
common property of all the people, including generations yet to come. As trustee of these resources,
the Commonwealth shall conserve and maintain them for the benefit of all the people.”22

Fundamental environmental constitutionalism, from the perspectives of rights, encapsulates a
set of future centric goal that is broad, ideal and aspirational in scope. For example, the Constitution
of Republic of South Africa prescribes a justiciable environmental fundamental right: “Everyone has
the right to an environment that is not harmful to their health or well-being; and to have the environment

protected, for the benefit of present and future genemtions"23

and simultaneously declares objectives of
the Local Government “to promote a safe and healthy environment. 2% Thus potential functions of these
fundamental environmental constitutional rights are to mould and alter operational and functional
rules of the government to conform environmental protection; prohibit functions of government that
is hazardous to the environment; reaffirm existing and create new environmental rights; and present
futuristic environment conservational goals. 25 Accordingly, Fundamental environmental
constitutionalism is typically addressing to intra and intergenerational environmental relationship;

citizen-government environmental relationship; citizen-citizen environmental rela’cionship.26
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The fundamental environmental constitutionalism is further grouped into three typical rights
viz. substantive rights to environment, procedural rights to environment and basic rights of
environment.

2.2. Substantive Environmental Rights (SER)

The substantive environmental rights (SER) are set of those basic and fundamental
constitutionally entrenched rights that include rights of people to a clean, healthy, safe, sound,
adequate and ecologically stable environment. The SER guarantees sustainable development to
achieve good way of living.z7 These basic and fundamental substantive environmental rights are
supported by several other substantive rights such as right to environmental education, right to clean
drinking water, right to health, and rights of nature.? They provide ‘repose’ due to being self-
executing and enforceable, less susceptible to political airs and more likely to endure because of
resistance to constitutional reforms. They aim to afford the most durable and enforceable means for
environmental pro’cec’cion.29

Handl (2020) challenges universal acceptance of substantive environmental rights as a free
standing substantive right to a healthy, adequate and sustainable environment supporting his plea
by referring absence of such environmental rights in the International Bill of Human Rights.30 But
Rodriguez-Rivera (2020) contradicts Handl and supports free standing of substantive environmental

rights in the global sphere referring to the Stockholm declaration on human environment.®!

2.3. Procedural Environmental Rights (PER)

The procedural environmental rights are the constitutionally entrenched typical rights of
stakeholders including right to information related to environmental impact of economic activities,
right to contribute in the framing and execution of economic activities and right to access to the justice
inter alia to bring legal action in courts for intrusion of SER through economic activities carried out
by state or private actors.3? It is a cornerstone of environmental governance and complements
implementation of substantive environmental rights that presupposes creation of wide range of
procedural environmental rights.33

2.4. Rights of Environment (RoE)

The third aspect of environmental constitutionalism is concerned with the rights of environment
(RoE). It is most radical environmental rights that envisage a value in the environment beyond mere
human benefits. 3% Tt recognizes environment, natural environmental entities and natural
environmental processes a right-holder entity in the eyes of law like a person. ® 1 projects
environment as a living organism that is capable of holding basic rights and enjoy protections.36 This
aspect of environmental constitutionalism considers that restricting justice and rights exclusively to
the inter-human relations and depriving rest interested parties (such as nature) on the basis of
morally irrelevant factors is arbitrary.37Corrigan and Oksanen (2021) argue that environment or
nature has entitlement of natural entity with right not to be damaged, degraded or interfered.®® This
right of environment entails a duty on the government and non-government agents to protect and
respect these rights of environment. Recognition of rights of environment in legal system makes the
nature or environment a right-holder and State a duty-holder. The right-holder environment is
entitled to compensatory restoration against damage, degradation and interferences caused by the
human conduct and duty-holder State is obliged to restore environmental damage caused by natural
disasters like windstorm, flood, cyclone, draught, earthquake etc.3® By and large, the span of the RoE
is larger than the rights of mankind. A human is entitled to only right to compensation for
infringement of his rights by any agency viz. natural person or legal person; whereas, the RoE enables
the environment for two types of rights: first is the right to compensatory restoration, and second is
the right to compulsory restoration. The environment’s right to compensatory restoration imposes
duty on the agents to pay compensation for restoration of environment against the damages caused
by their anthropogenic activities. The environment’s right to compulsory restoration is only against
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the State that makes the State duty bound to restore the environment against the damages caused by
the natural actors like wind, storm, cyclone etc.

2.5. Structural Environmental Constitutionalism

Second typical form of environmental constitutionalism from the point of its impact on the
quality of environment and on the environmental rights of people is the Structural environmental
constitutionalism that is profoundly functional in federal system of government to allocate
environmental regulatory authority across all levels of federal institutions within a particular
nation.*® Hudson (2015) argues that structural environmental constitutionalism is as important for
the environmental as fundamental environmental constitutionalism is. He says that though
fundamental environmental constitutionalism enjoys highest pedestal of environmental
constitutionalism since it creates and reaffirms justiciable fundamental environmental rights, but
such rights would be meaningless unless there is certain regulatory scheme for the enforcement of
those fundamental environmental rights. Structural environmental constitutionalism elaborately
prescribes regulatory scheme allocating structural environmental governance rights to the regulatory
authorities at all levels of the government.41

A federal constitution usually distributes regulatory authority over different subject matters,
including environmental subjects, between dual political institutions viz. federal (national)
government and provincial or state (sub-national) governments. This federal scheme of
environmental government may create a number of hurdles in the environmental governance at each
level of government, if the structural environmental governance design is minimal in jurisdic’cior1.42
A provincial government may challenge federal efforts of environmental governance claiming the
subject matter to be constitutionally reserved in its favour; and conversely, the federal government
may preempt a provincial effort of environmental governance claiming the business coming within
its exclusive constitutional scheme of powers. 3 Similar conflicting tale of environmental
administration from federal constitution may reach to the provincial constitutions for creating tussle
between the provincial government and the local bodies.** Such structural regulatory divide may
arise from expressed environmental constitutional texts or impliedly through judicial interpretation
of constitution. Such structural regulatory divide does not only impede environmental governance
but also impede creation of innovative environmental policies and enforcement of international
environmental laws in the country.

A loosely structured environmental governance scheme has significant potential to invite
regulatory deficit and collapse entire scheme of environmental constitutionalism. Therefore, it is
advisable that the structural environmental constitutional scheme shall unfold optimal
environmental governance jurisdictions to the governments of all level. S A strong structural
environmental right makes fundamental environmental rights stronger.

Fig.-1: Conceptual Outlines of Envionmental Constitutionalism (EC)
(Source: Own Creation of the author)
I

r—]%

Fundamental EC Structural EC
Environmental Ecological Trias Politica
Rights Rights Regulatroy
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3. Role of the UN in the development of the EC

This research paper investigates seeds of environmental constitutionalism within the
conferences, summits and meetings of the United Nations including the United Nations Conference
on Human Environment, 1972 (UNHCE, 1972), the United Nations Conference on Environment and
Development, 1992 (UNCED/ Rio Conference, 1992), the United Nations World Summit on
Sustainable Development, 2002 (UNWSSD/ Rio+10 / Rio 10 / Earth Summit/ Johannesburg Summit,
2002), the United Nations Conference on Sustainable Development, 2012(UNCSD/ Rio+20 / Rio 20)
and United Nations Meeting on a healthy planet for the prosperity of all: Our responsibility, our
opportunity, 2022 (Stockholm+50 Meeting). All of these conferences and summits contribute in the
development of trio components of environmental constitutionalism viz. substantive environmental
rights (SER), procedural environmental rights (PER) and rights of environment (RoE).

3.1. The UN and the SER

The Stockholm Declaration, 1972 has inspired the world consensus to recognize nexus between
human rights and environment under its Principle 1 laying down that people have fundamental right
to a dignified life in a quality environment and people are simultaneously responsible for protection
and improvement of environment for him and for generations to come. 46 Although Stockholm
Declaration, 1972 has brought the first global environmental phase; but it didn’t proclaim a
substantive environmental ﬁgh’c.47 Two decades later, the UN delivered Rio Declaration, 1992 and
declared in Principle 1 that human are epicenter of sustainable development with a right to healthy
and productive livings in harmony with nature.*® Like Stockholm Declaration, Rio Declaration
didn’t deliver a concrete and convincing substantive environmental rights provision rather both of
them were limited to making a rhetorical claim for a substantive environmental right. 49 Both
declarations are soft international environmental laws.

Aarhus convention (1998) more convincingly states about the SER under its article 1. It demands
compliance of the Aarhus convention by the signatory States through guaranteeing protection of SER
of the present and forthcoming generations including right to a dignified life in a quality environment
and the SER should further be supported by guaranteeing PER to the people that includes right to
access to environmental information, participate in environmental decision-making process and
access to environmental justice.s0 The Aarhus convention is labeled to have jurisdictional exposure
limited to Europe only.

It is quite interesting to note that after the UNCHE and UNCED the term “environment”
disappeared from the themes of forthcoming conferences of the United Nations such as UNWSSD-
2002, UNCSD-2012, and Stockholm+50 conference in 2022.

The United Nations World Summit on Sustainable Development, 2002 (UNWSSD/ Rio+10 / Rio
10 / Earth Summit/ Johannesburg Summit, 2002) submitted to us the Johannesburg Plan of
Implementation (JPol) that doesn’t exhibit the SER rather presents plan for the sustainable
development that are supportive to the SER. The JPol includes diversification of national energy
sources giving preference to renewable energy sources, poverty eradication, transfer of eco-friendly
technologies, development of integrated water resources management, and other climate change
related issues that are necessary for economic and social development. %! The United Nations
Conference on Sustainable Development, 2012 (UNCSD/ Rio+20 / Rio 20) recognizes right to health
as an indicator of socio-economic-environmental developmen’c52 and pledged strengthen worldwide
health system.53 But it doesn’t enumerate the SER viz. rights of people to a clean, healthy, safe, sound,
adequate and ecologically stable environment. The high level international meet on a “healthy planet
for the prosperity of all: Our responsibility, our opportunity” (Stockholm+50 Meet) has recognized
and pledged to implement people’s right to a clean, healthy and sustainable environment to fulfill
commitment made in principle 1 of the Stockholm Declaration-1972.%4

The UN (2018) has recognized mutual dependence of human rights and environmental
preservation without directly mentioning ‘environmental rights” that is reproduced as under:

“A safe, clean, healthy and sustainable environment is necessary for the full enjoyment of a vast
range of human rights, including the rights to life, health, food, water and development. At the same
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time, the exercise of human rights, including the rights to information, participation and remedy, is
vital to the protection of the environment.”>

The UNHRC (2021) has repetitively recognized contribution of sustainable development and
environmental protection in restoration and campaigning of human rights by recognizing right to an
adequate standard of living, food, safe drinking water, shelter, physical and mental well being in a
fit and sustainable environment for present and forthcoming generation.56 Recently, the UNGA has
recognized a SER to a clean, healthy and sustainable environment affirming that®’

“the promotion of the human right to a clean, healthy and sustainable environment requires the
full implementation of the multilateral environmental agreements under the principles of
international environmental law.”

Accordingly, substantive environmental rights are set of fundamental rights of people that equip
them with the basic rights related to fit and sustainable environment. It includes right to live in an
environment adequate for health and well-being, safe drinking water, housing, sanitation etc. these
rights are human centric and essential for the sustainable development. Environmental
constitutionalism gives enforceable force to these substantive environmental rights within the
domestic legal system.

There has been a remarkable shift in the approach of the UN in global recognition and protection
of the SER from the Stockholm Declaration 1972 to the Stockholm+50 Meet. The SER has been taken
up in the Stockholm Declaration 1972 and the Rio Declaration 1992 but dropped in the JPol 2002 and
the Rio+20; however the Stockholm+50 meet reconsidered the significance of the SER and pledged to
implement the SER.

3.1. The UN and PER

Since the Rio Declaration, 1992, the PER have significantly added environmental rights to the
domain of human rights.58 The Rio Declaration, 1992 specifically acknowledges civic-participation
to efficiently handle environmental issues. It advocates for multiple of rights to ensure civic-
participation such as access to environmental information kept by civil authorities, participatory
rights in environmental decisions making process,59 and right to the environmental justice to protect
present and forthcoming generation’s right to live in environment fit for health and welfare. It obliges
State to spread civic awareness by publically notifying environmental information. Agenda 21 has
projected the PER at international scale stating that “broad civic involvement in decision-making is
one of the fundamental prerequisites for the achievement of SD.” %0 The Aarhus Convention is a
milestone and a seminal hard IEL that has operationalized objectives of Principle 10 of Rio
Declaration in the Europe. Aarhus Convention provides under article 1 that the signatory States must
guarantee to its citizen right to get environmental information, participatory rights in environmental
decision making and access to environment justice to protect present and forthcoming generation’s
right to live in environment fit for health and welfare. The Aarhus convention additionally makes
numerous provisions such as article 4 provides right to access to environmental information held by
public authorities, article 5 makes it mandatory for States to collect and disseminate environmental
information, article 6 enables public to participate in decisions on specific activities, article 7
empowers people to participate in environmental plans, programmes and policies, and many others
in the forgoing articles. 61 The Johannesburg Plan of Implementation (JPol) submitted in the
UNWSSD- 2002 recognizes the PER that recommends people’s right to access to public
environmental information kept of public authorities and people’s right to participate at all levels of
lucrative policies and decisions.®? The United Nations Conference on Sustainable Development, 2012
(UNCSD/ Rio+20 / Rio 20) promotes regional, national, sub-national and local actions to promote
people’s right to access to environmental information and stakeholder’s participation in lucrative
decision making process.63

The Stockholm+50 Meet recommends enabling all relevant stakeholders, including indigenous
people, youth, rural communities and women, to participate effectively in the formulation and
implementation of environmental policies at international and national levels®® and making easy
access of youth-led organization to environmental funds.®
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The procedural environmental rights have been broadly guaranteed in several national
constitutions, and if not in national constitutions then, in domestic environmental legislations at least
through the participatory rights in the Environmental Impact Assessment (EIA) procedure. There are
persuasive reasons for proliferation of PERs within the texts of constitution or environmental laws
across the world such as: quantitatively, countries have performed more robust environmental
protection that has incorporated PERs in their environmental policies,'66 it has transported EJ to the
vulnerable communities providing them opportunities of meaningful participation in environmental
decision making process; %7 and finally it has strengthened egalitarian ethics and exercises by
providing access to environmental information and forum to influence policy decisions to the
underrepresented groups.68

There is diversity of scholarly writings on the efficacy of procedural environmental rights in the
realm of environmental governance. Some support the view that procedural environmental rights
are self sufficient and a goal in itself to govern environmental matters and they don’t need edge of
any of the substantial environmental rights. Eckersley (2004) claim that “the procedural environmental
rights facilitate a robust “green public sphere” by providing fulsome environmental information and the
mechanisms for contestation, participation, and access to environmental justice and that mechanisms are not
only ends in themselves but also means to enhance the reflexive learning potential of both the state and civil
society. 89 While, some researchers support the view that procedural environmental rights are not
end in self rather they are means to achieve to ends of substantive environmental rights. Both
approaches seem good, but by and large procedural environmental rights are supplementary to
substantive environmental rights, if not subservient.

3.3. The UN and RoE

Granting legal rights to environment is recognition of intrinsic values of the environment and
presents antidote to anthropocene caused by human-centric environmental rights.70 The rights of
environment are purely eco-centric and give independent standing rights to environment to be
represented by people individually or collectively.71

Recognition of the rights of environment has emanated public trust doctrine over the natural
resources holding people of present generation trustee of these natural resources for the future
generation and nature as well.? Boyd (2017) three reasons for recognition of rights of nature to
understand human-earth relationship: first, rights of nature is deriving from the eco-centric aspect
that human is not master, moulder, owner of his life supporting ecosystem rather they are caretaker
and trustee of ecosystem and responsible to make it intact for themselves as well as for forthcoming
generations; second, rights of nature are a counterforce to treating nature as property of humans; and
third, rights of nature reflects an evolving consciousness that endless lucrative escalation is not
necessary for progress of human.”®

The Declaration of the United Nations Conference on the Human Environment-1972 (the
Stockholm Declaration- 1972) has brought the idea of independent RoE before the world on 5th June
1972 proclaiming the protection and improvement of the human environment a goal to be achieved
for present and future generation by conscious and collaborative actions.”* This proclaim of the
Stockholm Declaration- 1972 crystallized in its principles putting solemn responsibility on the
stakeholders to protect, safeguard and improve the environment and its components through due,
careful, rational and collaborative policies, planning, and financial-technological assistance.”® The

76 to

Stockholm Declaration- 1972 has imposed responsibilities on the States to prevent sea pollution,
do rational planning to reconcile conflict between development and environment,’’ and not to cause
trans-boundary environmental pollution. 8 The Stockholm Declaration- 1972 has inadvertently
declared the RoE subservient to the sovereign exploitative rights of States’® that rendered the RoE
redundant so far as RoE not to be damaged, degraded, or interfered with is concerned and arbitrarily
restricted justice and rights exclusively to the human depriving the environment.

The Rio Declaration of the UNCED- 1992 has also acknowledged the RoE recognizing the
integral and interdependent nature of earth®® and proclaiming environmental protection an integral

component of the sustainable developmen’c.81 The Rio Declaration- 1992, further, declares negative


https://doi.org/10.20944/preprints202504.0759.v1

Preprints.org (www.preprints.org) | NOT PEER-REVIEWED | Posted: 9 April 2025

rights of the environment putting responsibility on the States to widely apply the precautionary
principle, 82 polluter pay principle 8 and undertake national environmental impact assessment
process 8 1o protect the environment from lucrative activities. The Rio Declaration- 1992 has
inadvertently copied the subservient approach to RoE from the Stockholm Declaration- 1972
licensing the States to exploit natural resources within their control.%% Both the declarations had built
an edifice of the RoE by one hand but dismantled that edifice by the other hand.

The United Nations World Summit on Sustainable Development, 2002 (UNWSSD/ Rio+10 / Rio
10 / Earth Summit/ Johannesburg Summit, 2002) has not only segregated the ‘environment’ from its
theme but also surrendered individualistic autonomy of the environment to hold the RoE declaring
environmental protection as one of the pillars of the sustainable development mutually
interdependent with other two pillars including economic and social development.BGSimilarly, the
United Nations Conference on Sustainable Development, 2012 (UNCSD/ Rio+20 / Rio 20) followed
the concept of sustainable development that again gave up individualistic autonomy of the
environment to hold RoE putting forward multiple ambitions to achieve all dimensions of the
sustainable development integrating and interlinking its economic, social and environmental aspects
toge’cher.87

The United Nations convened a high level international meeting on a “healthy planet for the
prosperity of all: Our responsibility, our opportunity” (Stockholm+50 Meet) on 2nd & 3rd June 2022
in Stockholm to commemorate successful 50 years of the UNCHE-1972 and global environmental
actions.® The Stockholm+50 registered ‘ecocide’ as an international crime 8 and triple common
environmental crises for present and future generations including climate change, biodiversity loss
and pollution.go The Stockholm+50 recommended integration of ethical values to restore human-
nature relationship, ol adoption of redefined environmentally centered economic and fiscal
policies, 92 alignment of public-private financial flows with environmental-climate-sustainable
development commitments, % and strengthening of national environmental legislations and
frameworks® for a healthy planet. But, the Stockholm+50 meet does not make recommendation for
an autonomous RoE independent of social and economic development.

4. Conclusions

Rights related to environment are generally described as a typical set of responses to the
environmental problems caused by human-environment interaction.®® The list of the environmental
rights is growing with the growing environmental problems due to interaction between human and
environment. Over the years, all environmental rights have been categorized into three typical
categories on the basis of different objectives and goals of these rights: substantive environmental
rights, procedural environmental rights, and rights of environment (Figure-I). % The three
overarching category of environmental rights are significantly contributing in the formulation of
environmental constitutionalism at domestic levels. ¥/ Making these environmental rights a
Grundnorm i.e. hierarchically supreme norm in a domestic legal system shall serve in the
environmental conservation by reconciling human-environment conflict. These three overarching
rights are again divided in two classes based on their performances in democratizing environmental
governance: environmental rights and ecological rights. The environmental rights include people’s
substantive and procedural rights to environment. They are fulcrum of environmental democracy.
The ecological rights are distinct from environmental rights and recognize nature’s rights in pari
passu with human beings.

The Stockholm Declaration 1972 has been a seminal international environmental document that
has lightly picked up the trinity of environmental rights including the SER, the PER and the RoE for
the first time at global forum. This momentum of recognition of the trinity of environmental kept on
in the Rio Declaration 1992 as well. However, the SER and RoE do not find mention in the
Johannesburg Declaration 2002. The Johannesburg Declaration 2002 mentions only the PER that too
in a very limited manner by recognizing people’s right to access to public environmental information
kept of public authorities and people’s right to participate at all levels of lucrative policies and
decisions.”® The Rio+20 Declaration 2012 follows the Johannesburg Declaration 2022 and recognizes
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only the PER of the people to access to environmental information and stakeholder’s participation in
lucrative decision making process to promote regional, national, sub-national and local
environmental actions.*® The Stockholm+50 recognizes the SER and the PER but not to the RoE.

Although there has been several U-turns in the approach of the UN to uphold trinity of
environmental rights including the SER, the PER and the RoE, the United Nations has successfully
encouraged around three quarter nations across the world to take steps for environmental
constitutionalism inserting the SER, the PER, and the RoE within their constitutional texts in a variety
for forms. Resultantly, the SER, the PER, and the RoE have received constitutional safeguards and
became less susceptible to ordinary political change. For example, the Ecuador has amended its
constitution in 2008 and recognized “right of nature to integral respect for existence, maintenance and
regeneration; empowered natural and juristic persons to approach public authorities to enforce rights of nature;
and made provision to encourage natural and legal persons by State incentives to save nature and encourage
reverence for its conservation.” %

The United Nations Commission for Europe has yielded the Aarhus Convention, 1998 to
guarantee right to accessibility to environmental information, stakeholders involvement in
environmental decision making and right to access to environmental justice to protect present and
forthcoming generation’s right to live in environment fit for health and welfare. 101 The
environmental constitutionalism has attained ‘universal’ acceptance in Eastern European
constitutions. The European Environmental Human Rights strongly argues that an environmental
fundamental right is a means to resolve conflicts and include environmental rights in the
constitutional texts. It declares environmental rights in pari passu with other fundamental rights and
freedoms with respect to degree of judicial protection. Central and Eastern European countries (from
Albania to Ukraine) have adopted environmental constitutionalism in their constitutions as first
order rights that is self executing rights. Western European countries (Belgium and France) have
incorporated environmental right of first generation within their constitutional texts. Ukraine has
constitutionalizd substantive environmental rights to a livable and wholesome environment to all
and right to recompense for defiance of this right. It has recognized right of the persons to free
accessibility to environmental rights possessed by any authority including right to propagate it, 102

Environmental constitutionalism is significantly reflected in about three quarters of Sub-Saharan
African constitutions. Environmental constitutionalism has least reach in North Africa, Middle East
and Oceania. Most of the African countries (from Angola to Seychelles) have also endorsed
environmental constitutionalism placing SER in their constitutions as first order of rights or first
generation rights. The fundamental right to environment is present in the Angolan Constitution that
is reproduced hereunder:1%

“1. Everyone has the right to live in a wholesome and unpolluted environment and the
obligation to defend and preserve it.

2. The state shall take the requisite measures to defend the environment and class of flora and
fauna throughout national territory, maintain the ecological balance, ensure the correct location of
economic activities and the rational development and use of all natural resources, within the context
of sustainable development, value for the rights of forthcoming generations as well as preservation
of species.

3. Activities that jeopardize or damage ecological conservation shall be punishable by law.”

The Asian countries have also performed in this area and brought environmental
constitutionalism in parity with the United Nations environmental parameters. Nepal has recognized
fundamental right to clean environment for all in following words:

“1. Each person shall have the right to live in a healthy and clean environment.

2. The victim of environmental pollution and degradation shall have the right to be compensated
by the pollutant as provided for by law.

3. Provided that this Article shall not be deemed to obstruct the making of required legal
provisions to strike a balance between environment and development for the use of national
development works.” 104

The Constitution of India doesn’t bear judicative environmental rights rather it makes
environment one of the contra-judicative constitutional provisions laying obligation of the State and
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the citizen to protect and preserve the environment and its various Components.105 However, the

Indian Courts have repeatedly recognized the environmental rights within the judicative

fundamental rights in a number of cases 106

107

and also expressed its view to establish regional
environmental courts™ ' that came up with the establishment of the National Green Tribunal under
the National Green Tribunal Act-2010.
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