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Abstract: Geriatric decisional capacity assessment is a complex medico-legal activity that evaluates
normal subjects involved in specific civil matter like wealth transfer, access to treatment or
voluntary hospitalization. Our objective was to evaluate how geriatric extrajudicial capacity exams
impacted a general psychiatric unit over a decade. We also assessed the value of a surrogate
biomarker (neutrophils to lymphocyte ratio) as a screening factor in the capacity assessment process.
72 cases were assessed in one psychiatric unit over a decade (2009-2018). As population was fast
ageing, the total number of capacity exams per year doubled in time. None of the subjects had an
active diagnostic of severe cognitive impairment or active psychiatric disease. The percentage of
subjects receiving an “absence of capacity” conclusion remained constant over time (approx. 20% of
all cases). 81% of the subjects within this subgroup had a clinical diagnostic of mild cognitive
impairment compared to 46% in the “presence of capacity” subgroup (p<0.001). The surrogate
biomarker neutrophils to lymphocyte ratio was significantly higher in the “absence of capacity”
subgroup, mainly related to a cognitive impairment diagnostic. The ratio has to be validated by
larger studies before to be included in the capacity assessment process as an early screening tool.

Keywords: geriatric decisional capacity assessment; wealth transfer; mild cognitive impairment;
mild depression; neutrophils to lymphocytes ratio; chronic inflammation

1. Introduction

For the first time in history, humans are expected to live significantly more than 60 years [1]. The
“senior” age group is the fastest growing segment of the western population [2]. This rapid ageing
process [3] is generating new health, economic and legal challenges [4]. As elderlies own more than
one-third of existing world wealth [5], seniors are often asked to make complex wealth transactions
with results that may generate social, ethical and legal debate [6]. The ageing process alone [7] or in
association with various chronic medical conditions may reduce dramatically individual decisional
capacity [8,9]. Diminished decisional capacity may increase the risk of financial exploitation, abuse
and fraud [10]. Economic loss is notoriously associated with development of depression [11],
functional disability and increased dependency in geriatric population [12], aggravating the initial
incapacity in an ascending spiral [13]. The every-day reality proved that there is a clear need for
increasing seniors’ protection, mainly in relation with transfer of wealth. Because the number of
medical experts that are qualified and willing to be involved in medico-legal assessments is low,
examining a high number of normal geriatric subjects can be a difficult task [14].

Most of the high-income countries [15] forecasted the need for a consistent assessment of
decisional capacity in seniors [16]. Clear medico-legal circumstances that require a capacity
assessment in geriatric subjects were identified outside judicial matter (wealth transfer, access to
medical research, to treatment, testamentary and advanced life directives) [17]. The expert roles in
the capacity assessment process were clearly defined based on ethically accepted boundaries
(independent roles for expert, for medical witness and for treating physician) [18]. There is a clear
methodology for performing a capacity assessment [19]. There is still place for improvement:
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scientific precision [20] and portability of results [21] are difficult to obtain as existing psychometric
tests are widely influenced by language, culture and judicial systems differences. Heterogenicity of
experts’ qualification in various countries [22,23] is another parameter that is under scrutiny.

The situation is far more complex in countries with economy under development [24]. In many
East European countries, a sudden but serious geriatrization process was observed recently [25]. This
trend was associated with important changes in legal dogma paradigms [26].

In Romania, a country considered to have the second old population in Europe (more than 121
seniors / 100 adults) [27]), seniors’ protection falls under two categories of legal provisions. The first
path implies a formal, court-ordered, civil medico-legal assessment. Civil assessments are requested
based on articles 998-1003 of the Romanian Civil Code and the 271/2004 medico-legal act, mainly
when tort liability is considered (traffic, work, professional liability) or for establishing legal
competency. The legal situation of psychiatric patients in relation with different aspects of civil matter
is regulated by the mental health act (first emitted in 487/2002, republished in 2004 and refined in
2012 as law 129) which was recently completed by new provisions. Geriatric psychiatric cases are
assessed by a formal medico-legal neuropsychiatric committee that will decide about subject’s
capacity or discernment [28]. The second path is the extrajudicial assessment. It can be requested by
a state notary or directly at the subject’s personal request (or representative as tutor or curator) when
the geriatric subject is exposed to well specified financial or medical circumstances. It has to be
performed by a psychiatrist, in a psychiatric medical unit. The second path was recently developed
(Health Minister ordinance 488/2015 completed with ordinance 3423/2022). The reason for the new
legal provisions was a dramatical increase in number of seniors, considered to be mentally “sound”
or with mild cognitive impairment, observed in the last two decades [29]. Both categories are exposed
to exploitation and fraud when performing complex transfer of wealth transactions or advanced life
directives. In essence, the recent ordinances “recommend” that state notaries to ask for a mental
health certificate (often named a capacity certificate - CC) for all subjects involved in wealth
transactions when there is a doubt concerning their decisional capacity or when the subject is simply
“old” [30]. State Notaries, in order to avoid any possible litigation, prefer to ask for a CC in all cases
involving subjects older than 65. The new legal provisions increased the burden of complex
assessments posed on psychiatry hospitals and specialists’ time and budgets. Beside time and costs,
also raised the ethical dilemma of the conflicting role of the physician involved in medico-legal
assessments (legal assessor, medical witness or treating physician).

Capacity is a medico-legal concept that is decision-specific, time-specific and situation-specific
in every instance. There is a legal presumption of capacity in all adult subjects unless and until the
presumption is legally denied [31]. Capacity may fluctuate: a perfectly capable subject may become
incapable to make a specific decision under various physio-pathologic conditions or external undue
influence [32]. Competency is the juridic reflection of capacity [33]. The exact definition of
competency may differ under various juridical dogma, but it is generally accepted that competency
cannot fluctuate (it is present or not). Any decision concerning (in)competency will have serious
clinical, legal and ethical dimensions involving all aspects of human living (wealth and estate
management, financial and testamentary decision access to treatment, medical research, advanced
dispositions, sexual consent, voting and driving) [34]. Individuals that do not have capacity will be
certainly evaluated for competency and will have to follow a formal medico-legal assessment
procedure (court-ordered). As the capacity certificate can be the foundation for any competency
decision, the initial psychiatric evaluation has to be as complete as possible. Under these juridic
constrains, capacity assessment, a medical task that is ubiquitous in geriatric population [35], is far
more complex than it was expected initially [36].

Decisional capacity is an important philosophical and legal principle that governs many aspects
of the modern life [37]. There are many published clinical guidelines that may steer the capacity
assessment procedure [38] but the overall acceptance of the process is far from being unanimous. The
need for better structured capacity assessment instruments is a common observation coming from
practice [39]. Most of the existing psychometric tools that are used for capacity testing are based on
four-ability model promulgated by Appelbaum and Grisso [40] in the 1980’s and are derivatives of
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the MacArthur Competence Assessment Tools [41]. Capacity tests do not precisely evaluate cognitive
abilities and will provide conclusions that have only limited, medico-legal, value [42,43]. The
prevalence of incapacity in healthy older adults is estimated at 3% of population, a percentage that
may increase to 26% in inpatient subjects with chronic conditions — a circumstance often seen in aged
subjects [44]. Incapacity is rarely discovered outside of the rigid settings of the medico-legal
assessment as both clinicians or relatives overestimate patients’ mental abilities [45]. Physicians are
reluctant to perform capacity assessments in geriatric patients mentioning the absence of reliable
instruments and trained staff for tests administration [46].

Cognitive and mood tests are often needed to support conclusions concerning one’s individual
“capacity”. Well-normed psychometric instruments are designed to reveal and quantify early
cognitive or mood impairments that may influence the decision-making process. A routine use of
these tests in the clinical context is problematic as these have to be administered under controlled
conditions and have to be translated and then validated in various populations. Cultural and
personal values may influence one’s decisional capacity. Under these values, some perfectly valid
decisions can look to others “unwise” or “strange” [47]. Tests often require trained personnel for
administration and interpretation [48], staff that is not usually available in a clinical non-academic
setting. Unstructured tests exist. These tests are able to avoid the risk of testing depersonalization
(“capacitometer” testing trap [49]) but are hard to use and results are not validated, portable and
reproducible. The Mini Mental Status Exam (MMSE) [50], the most commonly used cognitive test in
daily clinical activity that was translated and validated in many languages and countries, is
notoriously not adequate to detect early cognitive changes [51]. Even if a clinical condition like
memory loss (that can significantly reduce the decisional capacity) may appear years in advance of
the full neurodegenerative disease [52,53], unequivocal detection is difficult even for trained
professionals [54] as subjects adopt compensatory behaviors [55]. Simple-to-use instruments (like
measuring arithmetic calculation abilities) can detect moderate or advanced Alzheimer Disease [56]
but do not correlate well with incipient neurocognitive changes [57]. Financial capacity tests are
capable to detect early stages of cognitive impairment but are under the same constrains as the other
semi-structured psychometrics [58].

Geriatric CC evaluation is a complex process that may generate serious legal inferences for both
the subject and assessor. A well documented conclusion comes with a high investigative cost (four to
eight hours of professional service plus the cost of the tests use and supplementary administrative
fees). The costs are often not covered by the established exam fee (which is fixed by law). Little is
known about the total burden that CC may pose on the activity of a busy psychiatric clinic that works
with geriatric cases on a daily basis.

The main objective of our research was to evaluate how routine CC exams may impact a general
psychiatric clinic that tested the decisional capacity of nondemented geriatric seniors in relation to
non-judicial matter. We were also interested to evaluate how a simple to use, low-cost surrogate
biomarker (neutrophils to lymphocyte ratio) may support an early diagnosis of mild cognitive or
mood impairment and may assist the capacity assessment, improving precision and reducing costs.

2. Materials and Methods

All CC exams performed in one general psychiatric clinic over a period of 10 years (2009-2018)
were audited. Evaluations were done in response to a state notary or a personal request and were
made by trained psychiatrists accustomed to work with geriatric population. None of the evaluations
was court-ordered. Socio-demographic information (age, sex, marital status, ethnicity) were sampled
in all cases. All subjects dwelled in retirement homes or lived independently in an urban area. None
of the cases had a clinical diagnostic of dementia (or any form of active psychiatric disorder).

In contrast with the formal medico-legal psychiatric assessment, there is no recommended
methodology for evaluating capacity of “normal” geriatric subjects in extra-judicial circumstance
[59,60]. We followed Lai and Karlawish guidelines [61] (Figure 1), translating and adapting the every-
day decisional capacity questionnaire for the needs of a non-English speaking population with a
medium level of education. The semi-structured capacity interview tested the capacity of a subject to
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understand a specific information, to retain it, to evaluate its pertinence, to reason between existing
alternatives and finally to express a decisional choice. The cognitive status was tested using Mini
Mental Status Exam — MMSE [62] in all cases. The battery of cognitive tests was completed with
Cognitive Dementia Rating-Sum of Boxes - CDR-SB [63], Montreal Cognitive Assessment (MOCA
[64]) and the Instrumental Activities of Daily Living (IADL [65]). An additional diagnostic of minor
mood disorder was evaluated using geriatric depression scale GDS [66]). Except MMSE, all tests were
translated but were not fully validated for Romanian population [67]. A general clinical evaluation
and a blood lab work completed each case.

Clinical History
o Functional complaints
« Cognit

ve complants

. .

Functional Assessment
« ADLs Cognitive Evaluation

« IADLs

A

Assessment of Everyday
Decision-Making Ability

.
- Other Clinical Variables

Capacity to Make Decisions in
Solving Functional Problems

Chlinical Recommendations
o Increased supervision

« Power of Attorney

« Diagnostic assessment

Figure 1. Decisional capacity testing (after Lai and Karlawish) ADL-activities of daily living, IADL-
instrumental activities of daily living.

Ethics. Our retrospective, noninterventional research plan was approved by the psychiatry unit
ethic committee (5117/2021) (two clinics: “Sfantul Pantelimon” psychiatric hospital Braila and
“Elisabeta Doamna” psychiatric hospital Galati). Written informed consent for study participation
was waived as the audit was entirely non-interventional, retrospective and subjects were not
identifiable (in respect to national legislation and the institutional requirements). Data was audited
in accordance with the principles of Declaration of Helsinki.

Statistics. Results were analyzed using PSPP (GNU project, free software, 2015). Only basic
descriptive statistic (mean and standard deviation) is presented here. As the number of subjects was
low, the only statistic performed was a simple comparison of means (T test) with a p value set at 0.05.

Terminology and definitions. In this paper we used the term “mild cognitive impairment” (MCI)
to define the gray zone of cognitive disfunction existing between normality and dementia [68]. Our
definition for an “aged” society considers the fraction of the population aged 65+ years exceeding 8-
10% [69]. Cut-off scores for normal cognition were: CDR 0.5<, MMSE>27, MOCA>27. IADL score was
considered 3 (“independent”) for each activity of daily living that was discussed with each subject.
For GDS, the minor depression cut-off score was set between >2 to 6<. In the national Code of
Procedure, there is a clear difference between the term “assessment” (judicial, performed based on a
court order request) and “evaluation” (extra-judicial, usually performed on a person’s request). For
simplification and considering that we audited evaluations done only on extrajudicial requests, in
this paper both terms are used equivalently. Terms “civil” and “administrative” matter are also used
equally, in relation to transfer of wealth and to access to treatment and hospitalization.

3. Results


https://doi.org/10.20944/preprints202303.0212.v1

Preprints (www.preprints.org) | NOT PEER-REVIEWED | Posted: 13 March 2023

doi:10.20944/preprints202303.0212.v1

In a ten years interval (2009-2018), 72 CC evaluations were performed in our general psychiatry
clinic. Socio-demographic data of the whole cohort is presented in Table 1.

Table 1. Socio-demographic data of all audited assessments.

Age (years) 75.1+6.5

Sex 51% Males
Education 13+4

Ethnicity 82% Romanian

Marital status

72% married

Dwelling

54% autonomous living

Notary request 86%

The yearly distribution of CCs, main characteristics of the requests and the evaluation
conclusions are presented in Table 2. The most important legal context was a contract for sales.

Overall, 62 evaluations were requested by a state notary. Subjects’ mean age was 74.9+6 years.
50% of subjects were females. 80% of them were of Romanian ethnicity and in 54% of cases subjects
lived autonomously. The most prominent legal context was CoS (78%). In 14% of cases, another form
of wealth transfer was involved (testament or donation). One case was evaluated in response to a
health request (one female, 78.4 years old, advanced life directive). Only 54% of subjects received a
diagnostic of MCL

10 evaluations were performed at the subject’s request (or families). The mean age of these
subjects was 75.28+6.6 years, 40% of them being females and 90% being of Romanian ethnicity.
Wealth transfer was the most notable legal context (70%). In 3 cases the exam was performed in
relation with access to treatment. 50% of subjects received a diagnostic of MCIL.

A conclusion of “Absence of capacity” was established in 16 cases (Table 3). The mean age of
subjects was 77+6.1 years, 56% were females, all subjects were of Romanian ethnicity. The average
level of education was 13.5+3.22 years. 55% of them were living independently. 87% of the subjects
were married. A contract of sales was mentioned in 57% of cases. In 37% of the cases another form of
wealth transfer was mentioned. Only one case was investigated in relation with voluntary
hospitalization. 81% of these cases received a clinical diagnostic of MCI. In 3 cases, a diagnostic of
depression (GDS score of 5-6) was established. In the subgroup with “preserved” decisional capacity
(56 subjects) a MCI diagnostic was established in 47% of cases and mild depression in 62% of cases.

Table 2. Yearly distribution of CC exams and the “absence of capacity” conclusion (F=female,
CoS=Contract of Sales, TC=Testamentary Capacity, Do=Donation, AT=Access to Treatment, including
voluntary hospitalization).

Year Number of assessments Age Sex Notary Legal context Absence of Capacity
2009 1 72.1 100%F  100% 100%CoS 0
2010 3 69.2+6 30%F  100% 100%CoS 0
2011 1 72.6 100%F 0% 100%TC 1
2012 4 715+6.3  50%F  100% 100%CoS 2
2013 4 74479  75%F  87% 50%CoS, 50%TC 2
o o 40%CoS, 20%TC,
2014 5 75.3+6 60%F  100% 20%Do, 20%AT 2
70%CoS, 23%Do,
0, 0, 4 4
2015 13 74.816.9  46%F  75% 7% AT 2
759 16%T
2016 12 73.55+4.9 55%F  67% 5%C0S, 16%TC, 2
8%Do
2017 14 75.7¢5.3  42%F  100% 100%CoS 2
9 12%T!
2018 15 75746 4O%F  8gv%  oecoS 12%IC

12%Do, 12%AT
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Table 3. Socio-demographic and clinical data in the subgroup with “absence of capacity” compared
with subgroup with “preserved capacity” (#p<0.0001, *p=0.0001, **p<0.0001, $p<0.0001). GDS=
geriatric depression score. NLR=neutrophils to lymphocytes ratio. MMSE was used in all evaluations.
CDR, MOCA and IADL were gradually added but were used in all evaluations since 2015.

Absence of Capacity Presence of capacity
Number 16 56
Age 7616 74.65.8
Sex 50%F 51%F
Education 13.5+£3.2 12.9+4.4
Ethnic Romanian 100% 76%
Marital 88% 67%
Live Independently 56% 54%
Notary request 75% 90%
Legal context 57% CoS 78% CoS
CDR-SB score 1.5+0.9(%) 0.4+0.5(%)
MMSE score 26.2+1.9 27.7+2.7
MOCA score 23.5+1.8 24.7+2.7
IADL score 7.9+2.5(%) 12.942(%)
GDS 4+1.7() 1.3+1.4()
NLR 3.8+1(") 2.35+1(™)

4. Discussion

An accurate estimation of the decisional capacity in “normal” elderly subjects became a subject
of salient importance, with multiple legal, financial, and health implications [70]. A clear procedural
assessment path must be followed when decisional capacity is tested in response to a court of law
request. A low number of psychiatric experts are trained and accept to have medico-legal duties and
most of them are involved in the judicial path. Access to this path is a challenge for geriatric subjects
without a mental health issue. But these vast majority of “mentally sound” seniors are involved in
complex financial transactions and are at risk for financial exploitation and/or abuse. To protect them
against financial exploitation and abuse, new law endorsements were added to the mental health act.
It is now possible for a geriatric subject to have a capacity evaluation outside of the medico-legal
context when 1) the assessment is requested by a state notary or directly by the subject in regard to
very precise circumstances and 2) the assessment is performed by a trained psychiatrist, in a
designated psychiatric unit. The new “recommendations” generated a sudden increase in the number
of requests for extrajudicial capacity assessments but the final burden posed on psychiatric clinics
was not clearly recorded by any of the parts.

Assessing capacity is a complex medical task that may induce legal consequences for both the
subject and the examiner. The absence of a uniform assessment methodology, the possibility of a brief
or fluctuating clouding of capacity by a medical or psychiatric condition, the inability to understand
or weight information or a personal understanding of facts based on socio-cultural values, all are
circumstances that increase the exam’s complexity. Minimal impairment of cognition or/and minor
depression (defined as depression that do not meet the major depressive disorder diagnostic criteria
[71]) are clinical conditions often encountered in aged subjects. Both can affect decisional capacity
and have to be carefully diagnosed and then weighted in a relation with a specific decision. The
exam’s conclusion has to be objective and precise as it may be a foundation for a further, court
ordered, medico-legal assessments.

The main objective of our research was to evaluate how routine CC exams impacted a general
psychiatric unit that works with a geriatric homogenous population. A secondary objective was to
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evaluate how minor cognitive impairment and depressive disorder may influence decisional capacity
in seniors involved in civil cases (non-court ordered). Finally, we evaluated how a chronic
inflammatory biomarker (neutrophiles to lymphocytes ratio), already researched in relation to
reduced cognition and geriatric mood disorders, can be used as a low-cost screening tool in the
capacity assessment process.

Over a decade (2009-2018), 72 cases of geriatric CC evaluations were performed in one general
psychiatry unit (two clinics) that is accustomed to work with geriatric subjects. None of the cases had
a major neuro-psychiatric diagnostic at the moment of the exam. None of the team members involved
in capacity evaluations were involved in judicial (court-ordered) medico-legal assessments. The
number of capacity assessments constantly increased over time interval. The point of change was
2015, when a Health Ministry ordinance completed the existing Mental Health Act. The number of
subjects without capacity remained low (approx. 20% each year). A similar percentage was already
reported in various geriatric populations of different ethnicities [72,73].

Overall, 62 evaluations (86%) were requested by a state notary. The mean age of subjects was
74.9+6 years. 50% of them were females and 80% of them were of Romanian ethnicity and in 54% of
cases subjects lived independently. The most prominent legal context was CoS (78%). In 14% of cases,
another form of wealth transfer was involved (testament or donation). One case was evaluated in
response to a health request (one female, 78.4 years old, advanced life directive). Only 54% of subjects
received a diagnostic of MCI. 10 evaluations were performed at the subject’s request (or families).
The mean age of these subjects was 75.28+6.6 years, 40% of them being females and 90% being of
Romanian ethnicity. Wealth transfer was the most notable legal context (70%). In 3 cases the exam
was performed in relation with access to treatment. 50% of subjects received a diagnostic of MCI.

An assessment conclusion of “Absence of Capacity” was established in 16 cases (Table 3). The
mean age of subjects was 77+6.1 years, 56% were females, all subjects were of Romanian ethnicity.
The average level of education was 13.5+3.22 years. 55% of them were living independently. 87% of
the subjects were married. The most dominant legal context was wealth transfer in 15 cases A contract
of sales was mentioned in 57% of cases. In 37% of the cases another form of wealth transfer was
mentioned. Only one case was investigated in relation with (in)voluntary hospitalization. 81% of
these cases received a clinical diagnostic of MCI. Three cases received a “cognitive normal” diagnostic
(18%) but a diagnostic of borderline severe depression was established (GDS score of 6 in two cases
- one male, 79.4, and one female 74.4 years old and GDS score of 5 - female, 82 years old). All three
cases had important associated organic pathology.

In the subgroup with “preserved” decisional capacity (56 subjects, 74.6+5.8 years old), in 44 cases
the assessment was performed in relation with a contract of sales, in four cases with a testament and
in other four cases with a donation (in 90% of cases, it was requested by a notary). Four cases were
tested in relation to advanced health directives or voluntary hospitalization. MCI diagnostic was
established in 47% of cases and mild depression in 62% of cases. Only one case (female, 70.2 years
old) had a GDS score of 6.

Our audit confirms that a capacity exam will have to use a large panel of cognitive
impairment/mood disorder psychometric investigations and that MMSE is simply not enough to
detect early cognitive impairments. Increasing diagnostic precision will come with a serious burden
of time and financial costs that are often not covered by the assessment fees. Based on this observation
we evaluated how a simple to use surrogate biomarker can be used as a screening tool for an early
detection chronic inflammation, often associated with cognitive and mood disorders in geriatric
subjects.

The use of biomarkers for increasing diagnostic precision gained a constant research attention
in medico-legal biopathology [74]. Between many evaluated biomarkers, the Neutrophil to
Lymphocyte Ratio proved to be a handy, reliable, low cost and high reproducible chronic
inflammation biomarker [75] with high sensitivity and low specificity. It is already used in the
diagnostic of various chronic diseases [76]. In geriatric neuro-psychiatry it was associated mainly
with cognitive decline prognosis [77]. A value of NLR between 2.3 to 2.5 was reported in subjects
with various degrees of cognitive impairment [78]. Published data also described an association with
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both minor [79] and major depression in geriatric subjects [80]. As the marker shows the influence of
chronic inflammatory stress on both geriatric cognition and mood [81], we postulated that it may be
useful as a low-cost, early screening tool in the capacity assessment process. In our study NLR
showed a significant difference when the two MCI subgroups were compared (p<0.0001) (Table 4).
For mood impairment, comparing ratios was not meaningful as the number of subjects was very
small. NLR may help for early identification of subjects with a serious chronic inflammatory
condition that may affect decisional capacity. Subjects may benefit from a full cognitive and
depression battery of tests. The ratio may lower assessment costs but will maintain exam’s precision.
It may also smoothen the serious ethical dilemma that is confronting the evaluator (physician, witness
or legal assessor) and will add objectivity in support to the assessment conclusions.

Table 4. Scores of main psychometric tests used in all assessments and the neutrophils to lymphocytes
ratio (AC=absence of capacity, PC=presence of capacity, MCI=mild cognitive impairment, NC=normal
cognition, MMSE=mini mental state, GDS=geriatric depression scale, NLR=neutro_to_lympho. ratio)

(*) p<0.0001.
AC+NC AC+MCI PC+NC  PC+MCI
Nr. Cases 3 12 30 26
MMSE 28+1 25.7+¢1.8  28.9+14 259+1.7
GDS 5.66+0.6 3.61+1.7 1.03x1.3 1.5%1.5
NLR 3.3+0.9 3.9+1(*)  24#1.1 2.3+0.8(*)
Associated Pathology ~ 100% 80% 20% 45%

Study limitations. The use of a capacity assessment methodology and cognitive and mood
detection tests that were not fully validated for the Romanian population are probably the most
important limitations of our study. Their use was justified by the need for a precise evaluation of the
subjects in the absence of procedural guidelines. Tests were considered acceptable as the capacity
assessment was requested in geriatric subjects outside of the judicial context (transfer of wealth,
consent to treatment, voluntary hospitalization). NLR is a surrogate biomarker that showed value in
the geriatric clinical settings but is not completely validated as a formal assessment tool (scientific
admissibility/reliability rule). The low number of cases that were audited in our research do not allow
any causation conclusions. The retrospective, single arm design is another limitation of this study.

5. Conclusions

Rapid geriatrization of population and recently adopted legal provisions designed to protect
seniors against financial fraud and exploitation generated an unpredicted increase of extra-judicial
capacity certificate assessment requests. Most of the exams are demanded by state notaries in
connection with a form of transfer of wealth. As these assessments are done by psychiatry specialists
in psychiatry units, the burden posed on the time and budget of the clinics is considerable. We
audited all decisional capacity evaluations performed in a clinical psychiatry unit accustomed to
work with a homogenous, non-English speaking, geriatric population. Over a decade, 72 cases were
evaluated. None of the cases had an active diagnostic of neuro-psychiatric disease. 86% of
assessments were requested by a state notary as subjects were involved in a form of transfer of wealth
and were over 65 years old. Even if the number of requests increased constantly in time, the
percentage of subjects with decisional incapacity remained almost constant (20%). Between the 16
cases of “absence of capacity” that were found over time, 82% of them had a mild form of cognitive
impairment. 3 cases were considered cognitive normal but had a high depression score and severe
associated pathology. A surrogate biomarker (neutrophils to lymphocytes ratio) that was already
evaluated in relation with chronic geriatric inflammation, showed promising value as a possible early
screening tool for both cognitive impairment and mild depression. Further studies are needed in
order to evaluate the biomarker’s utility in the medico-legal context. Clear procedural provisions and


https://doi.org/10.20944/preprints202303.0212.v1

Preprints (www.preprints.org) | NOT PEER-REVIEWED | Posted: 13 March 2023 doi:10.20944/preprints202303.0212.v1

a validated decisional capacity toolkit may increase the objectivity and portability of the extra-judicial
assessment and reduce the risk of legal contestation.
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