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19 Abstract: For most of its history, archaeology has taken an indulgent attitude toward looting and
20 antiquities trafficking. The primary response to these dangers has been to publish the main
21 findings made outside of academia. As a result of this approach and the prominent role played by
22 police techniques in investigating such crimes, investigations are primarily based on documentary
23 research. This approach makes it harder to determine such essential factors in this field as an
24 object’s collecting history or discovery date. This paper offers an overview of the state of the
25 research on the fight against antiquities trafficking. It then proposes new ways of studying
26 collecting history, drawing on research projects on the use of archaeometry to shed light on cases of
27 looting or trafficking involving police, court, or government intervention; hence, its qualification as
28 “forensic.” Although the current state of knowledge does not enable the presentation of novel
29 research, we believe that researchers and interested institutions should be made aware of the
30 advisability of using archaeometry more directly in the fight against these scourges.

31 Keywords: antiquities trafficking, archaeometry, archaeological looting, expert evidence, judicial

32 proceedings.
33

34 1. Forensic Archaeometry

35 The term “forensic archaeometry” is rare in the academic literature of both archaeology and the
36  forensic sciences. It is rarer still in the literature on antiquities trafficking. A prior explanation is thus
37  needed to delimit the meaning with which it will be used here. The definition sensu lato of
38  archaeometry is not particularly problematic. It refers to the field of research characterized by the
39  application of methods from the natural sciences to solve questions of an archaeological nature. In
40  other words, it is used to learn more about past ways of life through the study of material culture, as
41  well as the conservation and restoration of archaeological objects (Edwards and Vandenabeele 2015).

© 2018 by the author(s). Distributed under a Creative Commons CC BY license.


http://dx.doi.org/10.20944/preprints201804.0263.v1
http://creativecommons.org/licenses/by/4.0/

Preprints (www.preprints.org) | NOT PEER-REVIEWED | Posted: 20 April 2018 d0i:10.20944/preprints201804.0263.v1

2 of 28

42 The term “forensic,” however, does require clarification to distinguish how it will be used here
43 from other common definitions it may have in our line of work. Initially, forensic archaecometry
44 might seem redundant, given the existence of other subdisciplines, such as forensic archaeology
45  (Hunter and Cox 2005) or forensic geology (Pye 2007), involving research using both archaeological,
46  anthropological or geological methodologies and the forensic sciences. In those cases, the adjective
47  “forensic” is used to denote a specific purpose related to the investigation of criminal acts involving
48  the violent loss of human life in recent times. What sets forensic archaeology apart from other
49  archaeologies of death is the fact that it is used in the investigation of acts that could potentially give
50  rise to moral or criminal responsibility on the part of the perpetrators. The term “forensic
51  archaeometry” is used in this same sense in the only other paper that, to our knowledge, uses the
52 phrase (Bower, Speare, and Thomas 1993).

53 This is relevant because, in the present case, the archaeometric investigation should also
54 culminate in a report to be used, in particular, as part of a police inquiry and, subsequently, as
55  evidence at a trial or in civil, administrative, or criminal proceedings. However, in the present paper,
56  the use of the term “forensic” is entirely unrelated to crimes against people. Rather, it is being used
57  in adifferent, broader sense related to the use of the scientific method to shed light on other types of
58  criminal behavior. Specifically, we are interested in looting and antiquities trafficking. The adjective

59 “forensic,” in the sense with which it is used here, is also used to describe archaeologists whose
60  research focuses on antiquities trafficking.
61 Nevertheless, we should note that, in this paper, the term “forensic archaeometry” refers not

62  only to scientific techniques applied to archaeology, but also to investigations of a historiographical
63  nature that, in the case of Spain (as well as other countries with similar systems for authorizing
64  archaeological activities), can yield pertinent data for establishing the legality or illegality of the
65  origin of an archaeological piece.

66 It should be recalled that movable archaeological artifacts have the rather unusual feature of
67  being largely unknown, as they are generally concealed in the sites they form a part of. That means
68  that only those objects that have been discovered as a result of archaeological digs, clandestine
69  searches, or chance finds, and that are held in public or private collections, would be covered by any
70 of the preventive measures for combating illicit trafficking typically suggested by international
71 conventions such as the Convention on the Means of Prohibiting and Preventing the Illicit Import,
72 Export and Transfer of Ownership of Cultural Property (UNESCO, Paris 1970) or proposed in
73 specific studies, such as marking objects, visibly or otherwise, to enable their tracking (Cattelin and
74 Deheneffe 2004). For the vast unknown majority of these artifacts, only control measures apply,
75  whether in the field, to prevent clandestine digs, or at customs, through rigorous inspection systems
76 for the export and import of antiquities.

77 However, both types of preventive measures have been widely shown to be highly inefficient
78  (Torggler, Abajova and Vrdoljak 2014). This is due to the enormous number of existing sites, the ease
79  with which they can be accessed, and the scant interest this form of illicit trafficking elicits at
80  customs (Isman 2009: 35).

81 Therefore, we believe that the analytical arsenal of the natural sciences could potentially be
82  used in evidentiary practice, in both administrative and judicial proceedings related to
83  archaeological looting and the illicit trafficking of cultural goods, even though to date this use has
84  been limited to efforts to authenticate archaeological objects with a view to detecting potential fakes
85  (Goodall 2012). Furthermore, not only should existing techniques be applied, but new research
86  should be undertaken to determine the origin of artifacts seized in police operations and, especially,
87  to develop methods that would enable a reliable estimate of the date on which those objects first
88  came to light after centuries spent underground or underwater.

89 In fact, in its Operational Guidelines for the Implementation of the Convention on the Means of
90  Prohibiting and Preventing the Illicit Import, Export and Transfer of Ownership of Cultural
91  Property (UNESCO, Paris 1970), a seminal document in the fight against antiquities trafficking,
92  UNESCO itself recognized the need for the signatory states to promote these types of analyses:

93
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94 States Parties may support their requests for the recovery and return of
95 cultural property which is unlawfully excavated or lawfully excavated
96 unlawfully retained in another State Party to the Convention, with
97 reasonable scientific reports, results of scientific analysis or experts’
98 evaluations on provenance of the unlawfully excavated property.
99 Considering the difficulties of conducting research for retrospective
100 evidence, States Parties are strongly encouraged to consider accredited
101 scientific studies and analysis as evidence.
102
103 Surprisingly, archaeometry has hardly been used in the investigation of antiquities trafficking,

104  except, as noted, in the identification of fakes. One possible explanation for this gap is the traditional
105  lack of real involvement by archaeologists in the fight against the trade in objects of unknown origin.
106  Interest in the academic publication of such pieces has played an enabling role in downplaying and
107  sugarcoating the horror of illicit digs and the resulting loss of context (Wiseman 1984; Enriquez
108 Navascués and Gonzalez Jiménez 2005; Renfrew 2000: 10; Brodie and Renfrew 2005; Brodie 2011). In
109  fact, many archaeologists dedicated to the study of illicit trafficking seem to be more comfortable
110  working at criminological research centers than archaeological ones (Brodie 2015a).

111 In short, archaeometry seeks and offers responses to questions and quandaries arising from
112 archaeological research. As no questions have been posed with regard to this issue except in relation
113 to the verification of fakes, no valid answers have been generated for the fight against illicit
114 trafficking.

115 The authors of the present paper are professionals either directly involved in the fight against
116  looting or able to contribute a wealth of knowledge on the state of the research in concomitant
117  disciplines that we believe could be useful to advancing on this task. As a result of this conviction,
118  we have participated in several research projects, such as the R&D project “DER2016-74841-R:
119  Instrumentos juridicos en defensa de la integridad de los bienes arqueoldgicos” (Legal Instruments
120 in Defense of the Integrity of Archaeological Heritage), funded by the Spanish Ministry of Economy
121 and Competitiveness for the 2017-2019 period. We have also submitted a proposal to the 2018 H2020
122 Marie Sktodowska-Curie Innovative Training Networks (H2020-MSCA-ITN-2018) call for projects,
123 namely, the ARCHGEOLOOT project, led by the University of Burgos, together with other
124 European universities and institutions. The main objective of ARCHGEOLOQT is to train a new
125  generation of researchers to develop innovative procedures, based on a set of new forensic
126  archaeometry methodological protocols, for determining the material, site, and excavation date of
127  looted archaeological objects using advanced data-mining and machine-learning tools. The project
128  aims to facilitate the development of an innovative scientific protocol based on custom-designed
129  software tools for identifying the provenance of artwork as well as a new methodology for
130  measuring the time lapse between the excavation and police seizure of plundered archaeological
131  pieces.

132 We are aware that we are embarking on a long and complex path with no certain end. We
133 would like to follow it, but our team alone cannot cover it all. Therefore, this paper is also intended
134 as an invitation to colleagues to explore this new avenue of research as well, from other vantage
135  points, and to build networks to enable coordinated work on it.

136 The line of research we are opening has a clear procedural use and directly affects police
137  investigation techniques related to the trafficking of artifacts that have been illicitly excavated or
138  removed from a country. It has the potential to be a substantive — and, we hope, influential — type of
139 expert evidence that will enable progress in this field. One of the main challenges of the
140  aforementioned projects is for the developed techniques to be easy to apply and not to require costly
141  equipment so as to facilitate greater implementation throughout the network of forensic police labs
142 that exist in all developed countries. Likewise, we understand that the results of this research will be
143 more widely disseminated if they can be used by museums, auction houses, antique dealers, and
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144 other agents who may be affected by the irregular trafficking of cultural artifacts, especially in terms
145  of their collecting history.

146 In the case of artifacts lacking an archaeological autopsy, there is a certain disparity in the
147  terminology used to refer to the concept of what in Spanish is called procedencia, as it encompasses
148  two distinct realities: the site or stratigraphic location, on the one hand, and the list of successive
149 owners, on the other. The most common terms in English are “provenience” and “provenance,” as
150  established by Coggins (1998: 65). Both terms are used both by archaeologists (Brodie 2011) and
151  chemists (Price and Burton 2011: 213 ss.). Chippendale and Gill (2000) changed “provenance” to
152 “collecting history.” Similarly, the Association of Art Museum Directors (2013) uses the term

153  “ownership history” instead of “provenance,” while Myren (2010) uses the pair of terms “origin”
154  and “provenance.” More recently, Marlowe (2016) referred to these two concepts with the terms
155  “grounded” and “ungrounded,” to distinguish between artifacts whose collecting history is known

156  and those for which there are doubts. In this paper, in order to facilitate overall comprehension, we
157  will use “provenience” to indicate the place of origin of a given archaeological object and “collecting
158  history” to refer to the list of its successive owners.

159 The remainder of this paper will first offer an overview of the state of play of antiquities
160 trafficking, placing special emphasis on aspects related to our main argument. It will then look at the
161  problems arising in the antiquities trade as a result of the uncertain origin of archaeological artifacts,
162 as well as the date on which they were found, especially in the case of Spain. Next, it will look at the
163 avenues of inquiry we believe should be pursued to determine the provenience and date on which
164  an object was presumably discovered. It will conclude with remarks on the special nature of
165  archaeological heritage and the need to update the protection system, as it has a clear impact on
166  international disputes over the recovery of artifacts illegally exported to other countries.

167

168 2. Looting and Illicit Trafficking in Archaeological Artifacts: A Few Notes

169 The forcible removal of culturally valuable objects from the place where they were created to
170  bring them somewhere else has been a constant throughout history. The main causes of these
171  movements — generally undesired by the populations stripped of the objects — vary depending on
172 whether they are the result of an armed conflict or of peacetime practices.

173 Indeed, the taking of spoils of war — the oldest written record of which dates to the Siege of
174 Syracuse in 212 BC (Liv. XXV, 40.1) — has regularly involved the looting of works of art. For most of
175 history, the consequences have been accepted as irreparable. The first measures to repatriate some of
176  the property plundered during the Napoleonic campaigns were not adopted until after the Congress
177  of Vienna (Scovazzi 2015).

178 Today, however, the problem of the impact of war on cultural heritage has acquired specific
179  overtones, beyond booty or the considerations of collateral damage typical of traditional armed
180 conflicts. Since the 1950s, and as a correlate to the Cold War, conflicts have evolved in a direction
181  that favors so-called asymmetric warfare. This type of warfare takes place outside the classical
182  Clausewitzian parameters: it is not waged between states, or between regular armies, and
183  humanitarian rules are often disregarded (Dominique 2002). Mostly fought on ethnic, religious, or
184  political-ideological grounds, these types of conflicts, which are often accompanied by ethnic
185  genocide, have seen an intensification of the destruction of cultural heritage (Bugnion 2004).

186 So far this century, international military interventions — conducted in accordance with a UN
187  Security Council resolution or otherwise — have likewise involved actions that have caused
188  irreparable harm to the heritage of the affected areas (Stone and Farchakh-Bajjaly 2008; Cheikhmous
189  2013). The destruction of heritage due to the very virulence of the conflicts has grown increasingly
190  worse as a result of practices involving the looting and illicit trafficking of the archaeological
191  heritage of these areas. In some cases, the looting is pursued as a source of funding for local
192 insurgent groups; in others, it is due to plundering by local populations impoverished by the
193 breakdown of the state (Daniels and Hanson 2015; Brodie and Sabrine 2018). Although the violence
194 they exercise is mainly directed at other Muslims, some radical Salafi jihadist groups have also taken
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195  to attacking monuments considered to symbolize universal heritage as part of their modus operandi.
196  To increase the impact of these acts of vandalism, they upload videos of the destruction to social
197  media. It is not so much the execution of a religious commandment as the desire to cause
198 consternation in the West, which, after all, is their main enemy (Francioni and Lezerini 2006;
199  Echevarria Jesus 2015; Harmangah 2015). The extraordinary repercussion of this message has
200  increased concern in Western countries, where the devastation caused and the magnitude thereof is
201 followed with interest (Casana 2015). This stands in sharp contrast to the lesser concern for the
202  number of civilian lives lost in those same conflicts, or the treatment given to refugees and migrants
203 from those countries.

204 The looting that has taken place in various Arab countries since 2011 as a result of the civil
205  unrest caused by the “Arab Springs” could also be included under this heading. Ensuring adequate
206  protection of these objects was already complicated prior to the unrest, mainly due to the lack of
207  material and human resources to implement national and international legislation against illicit
208  trafficking (Fraoua, 2009). The tumultuous uprisings and insecurity that followed the overthrows —
209  which, in many cases, led to the disappearance of the fragile administration that had been
210  responsible for protecting archaeological sites — have facilitated acts of looting and plunder and the
211  consequent smuggling of objects for the illegal antiquities trade (Kila 2015; Hanna 2015).

212 Nor has the absence of armed conflicts led to the end of looting and illicit trafficking. On the
213 contrary, both have gone hand and hand with the very emergence of archaeology. In short, the
214 colonial period, characterized by major excavations in Middle Eastern and African countries, played
215  a fundamental role in the development of archaeology as an academic discipline. One of the main
216  purposes of these activities was to fill museums with pieces from those other countries as an
217  expression of the educational mission to which these institutions are devoted, but also as evidence of
218  the colonial might of the metropolises. In any case, it should be noted that as part of the very
219  idiosyncrasy of Western archaeology, such appropriations have been regarded as so normal as to be
220  naturalized as a reflection of the very historiography of archaeology. This consideration, in turn, has
221  served to protect against any possible obligation to return them to their places of origin.

222 It is easy to see how the independence of the former colonies only occasionally entailed the
223 repatriation of some of the pieces taken from them to the metropolises, such as the Axum obelisk,
224 which Italy returned to Ethiopia, or the Venus of Cyrene, which it returned to Libya (Scovazzi 2015:
225  51). Nor did independence prevent mass looting during the 1950s and 1960s. Since then, the
226  exponential increase of artifacts from third countries, irregularly added to both private collections
227  and those of public museums, has left a devastating trail of plunder in its wake (Boone 1993; Brodie
228  etal. 2000).

229 Although, the general dynamic of the illicit trade leads to the migration of these artifacts from
230  countries with fragile social and economic situations to the main Western powers, as well as certain
231  Persian Gulf countries interested in collecting Muslim objects from the Middle Ages or later (Hanna
232 2015: 47), looted archaeological artifacts are also trafficked within Europe. While Italy was
233 traditionally a supplier of archaeological objects (Isman 2009), the popularization of the use of metal
234 detectors, coupled with the facilities offered by the Internet for illicit trade through auction websites
235  such as eBay (Brodie 2015b), has led to a considerable increase in the transfer of objects. This is in
236  addition to looting, especially in countries with laxer regulations regarding the use of metal
237  detectors (Morales Bravo de Laguna 2015; Rodriguez Temifio 2012; Hardy 2017; Guasch Galindo
238  2018; Balcells 2018).

239 One glaring example of the trade in such objects can be found in the police operations known as
240  Operation Pandora I and Operation Pandora II-Athena, carried out in 2016 and 2017. In them, police
241  from various countries, Interpol, and the World Customs Organization, led by the Spanish Civil
242 Guard, the Cypriot police, and Europol, have seized thousands of objects and works of art of illicit
243 origin. According to the press releases (Guardia Civil 2018), many of the recovered archaeological
244  objects had been found with metal detectors and were being displayed on the Internet for sale.

245 With regard to the illicit trafficking of ancient masterpieces — which continues to be the main
246  focus of research and government action today - there is little doubt that this collecting was
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247  encouraged in the 1960s and 1970s by two simultaneous phenomena: the celebrity status of
248  collectors and the transformation of museums into spectacles, especially through large exhibits that
249  brought together pieces from various parts of the world for the first time (Gill and Chippindale 1993:
250  605).

251 Today, although private collecting may not have declined as a class-marking social practice of
252 the haute bourgeoisie and may even retain some of its former prestige, the view of collectors has
253 been tainted by studies on their psychological profiles (Baekeland 1981; Subkowski 2006). However,
254  the acquisitive dynamics of museums, including the acquisition of works of very murky origins,
255  continue apace, at least at a certain type of institution found among the global leaders. These
256  practices have been further bolstered by claims that seek to minimize the impact caused in the
257  countries of origin of the acquired works in favor of seemingly higher motives (Cuno 2007; AAMD
258  2013). As will be seen below, this greatly hinders the practical implementation of solutions aimed at
259  controlling the illicit trafficking of cultural objects.

260

261 3. The (Deficient) International Response to Antiquities Trafficking

262

263 There is a long tradition of condemning acts of violent appropriation of vestiges found in other

264  places. The plundering by Lord Elgin and the philhellenic Xenion society drew angry criticism from
265  the foreigners who witnessed the vandalism with which it was carried out (Thomasson 2010).
266  Around the same time, after the Congress of Vienna, Antonio Canova sought to repatriate to the
267  Italian states the works of art seized by the French armies Scovazzi 2015: 26-46). This trend was
268 enshrined as an extension of humanitarian law, the cornerstone of which remains the Convention for
269  the Protection of Cultural Property in the Event of Armed Conflict (The Hague 1954) and its two
270  protocols, the first signed on the same date and the second in 1999. However, the international
271  community has not only responded through law. Other measures have also been taken to better
272 combat looting and the illicit trafficking of cultural objects, in general, and of antiquities, in
273  particular.

274

275  3.1. The International Legal Response: Reevaluating What Is Criminal

276

277 In the second half of the last century, the international community’s response to concern over

278  the looting and illicit trafficking of antiquities took the form of three significant conventions and
279  their implementation. Using the same terminological license as Manacorda (2009), here we will refer
280  to them as “Laws.” This is because these legal milestones transcend the mere text of the adopted
281  international legal instrument, gathering into a single whole all the “formants” that contribute to the
282  legal order they embody (Pegoraro 2013: 258). The first is the aforementioned Hague Convention
283  (“Hague Law”). It was followed by a second turning point, represented by the Paris Convention of
284 1970 (“Paris Law”), and a third, represented by the 1995 UNIDROIT Convention on Stolen or
285  Illlegally Exported Cultural Objects (“Rome Law”).

286 Although it is not a single regulatory text, we would expand this list to include “Brussels Law,”
287  the set of norms for combating the illicit trafficking of cultural objects applicable in EU countries.
288  European authorities continue to use civil measures to sanction illegal flows of cultural objects. The
289  competent authorities of Member States into which cultural objects unlawfully removed from
290  another Member State are introduced are required to order their return on the grounds of breach of
291  the rules for the protection thereof. This initiative was formalized in the adoption of Council
292  Directive 93/7/EEC of March 15, 1993, amended by Directives 96/100/EC and 2001/38/EC of the
293  European Parliament and the Council, and repealed and replaced by Directive 2014/60/EU of the
294  European Parliament and of the Council of May 15, 2014 on the return of cultural objects unlawfully
295  removed from the territory of a Member State and amending Regulation (EU) No 1024/2012 (Recast).
296  The interest in including a separate reference to “Brussels Law” lies in the fact that, as opposed to
297 “Paris Law” or “Rome Law,” in the context of the EU, lex originis is the choice-of-law rule. This is a
298  special conflict rule that, unlike the general and neutral lex rei sitae rule, is substantively oriented
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299  toward subjecting the proprietary rights (not any real right) to cultural objects of special relevance to
300 their state of origin (not any object) to the law of that state for the purpose of facilitating their return
301 (Fuentes Camacho 1994). “Brussels Law” is thus included here because this distinction is of
302  enormous importance to the future of the fight against looting and antiquities trafficking. In the
303  sphere of private international law, the lex rei sitae rule is applied to solve the problem of mobile
304  conflicts arising from a change or changes in an object’s location. The most widely used solution to
305  this problem is for the proprietary rights to the object to be governed by the law of the place where it
306  was originally located until such time as there is an official change in its status resulting from a legal
307  transaction of real significance (in the cases analyzed here, acquisition by a third party), at which
308  point the new lex rei sitae displaces the old one (Fuentes Camacho 1994).

309 A detailed discussion of these rules of international law or those governing transnational
310  relations between states and museum institutions or private collections falls beyond the scope of this
311  paper. We would simply underscore the traditional orientation of international and European
312 regulations toward private law instruments, i.e., toward the return or restitution of the object, rather
313 than toward criminal law, which is reserved for sanctions in the anomalous cases of armed conflict
314  (Manacorda 2011; Lazari 2018).

315 This rejection of a criminal law approach explains why the European Convention on Offences
316  relating to Cultural Property, opened for signature in Delphi in 1985, has not played a significant
317  role; it has failed to attract enough signatories to enter into force. However, this does not mean that
318  the civil approach represented by the Paris and Rome laws has been truly effective. On the contrary,
319  itis widely recognized in the literature that this panoply of regulations falls short (Gerstenblith 2003;
320  Manacorda 2011; Mackenzie 2011). The difference in the political weight of the countries that receive
321  objects and those that supply them, the complexity of domestic laws for the purposes of private law,
322 as it is not always easy to determine which rule of law is applicable to a given object (Fuentes
323 Camacho 1994), and the techniques for covering the trail regarding the objects’ origin all hinder and
324  prolong the processes rendering them all but exceptional. In short, the recent international reality
325  shows that civil actions to achieve the return of pieces are only undertaken when very significant
326  objects of great economic value, able to justify the cost of the judicial proceedings, are at stake.

327 In light of the most recent police cases, we are currently witnessing the repositioning of criminal
328  law approaches in a preferred spot within the range of international actions, rescuing them from
329  their limited application in extraordinary cases, such as in armed conflicts. This new development is
330  not the result of an explicit recognition of the ineffectiveness of the civil measures, but rather — as
331  noted by Manacorda (2011) - of the very complexity of the criminal organizations operating in the
332 transnational theater. The aforementioned international police operations would seem to support
333 this thesis.

334 Undoubtedly, another cause of this embrace of a criminal law approach is the aforementioned
335  impact of the wave of aggressions against cultural goods by Salafi jihadists. Proof of this can be
336  found in two recent international developments. The first is Resolution 2347 (2017), adopted by the
337  UN Security Council at its 7907th meeting, on March 24, 2017, which condemns the destruction and
338  theft of cultural objects from areas of armed conflict. The second is the recent opening for ratification
339 by the Council of Europe of a new Convention on Offences Relating to Cultural Property (Nicosia
340  2017) that, in its own words, “fills a gap in international law, since none of the existing conventions
341  deal with criminal law issues.” The Council of Europe does not hide its concern over the armed
342 conflicts in the Middle East, as clearly expressed in the Explanatory Report accompanying the
343  Convention.

344

345 In the run up to the drafting of the Convention, Western markets saw a
346 major increase in the number of looted and stolen antiquities, most
347 notably from important sites in Iraq and Syria in connection with the

348 breakdown of law and order in those countries. Non-state armed groups
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349 and terrorist organizations were involved in the destruction and
350 plundering of ancient sites in order to finance their belligerent operations.
351
352 An important step has also been taken in this regard in the context of the law applicable in cases

353 of armed contflict, albeit in the opposite direction. That law has dealt with the destruction of cultural
354  property as a war crime, in a clear response by the West to the Salafi jihadist groups’ provocations.
355  In our view, the so-called al-Mahdi affair should be interpreted this way. This case involves the
356  recent conviction by the International Criminal Court (ICC) of Ahmad al-Mahdi for his involvement,
357  asaprominent leader of Ansar Dine (a terrorist organization associated with Al Qaeda in the Islamic
358  Maghreb), in the destruction of ten shrines and mosques in Timbuktu. In Judgment No.
359 ICC-01/12-01/15, of September 27, 2016, for the first time, that court ruled that such actions should be
360  classified as war crimes (San Martin Calvo 2016; Gutiérrez Zarza 2017). This is quite significant given
361 that, as has been noted (Frulli 2011), the ICC Statute follows retrograde criteria in this matter
362  compared to those supported, for example, by Protocol II to the Hague Convention (“Hague Law”).
363  However, the destruction and attacks caused by Western armies, such as those occurring during the
364  invasion of Iraq by the U.S.-led international coalition (Farchakh-Bajjaly 2008), will go unpunished.
365 In short, the looting and illicit trafficking of antiquities should be approached as endemic
366  problems for which there are no simple or easy solutions. Not even those proposals that have been
367  postulated as compromises between protectionism and a free-market approach (O’'Keefe 1997: 63 f.)
368  have achieved widespread recognition or proven able to control archaeological looting. It is a
369  complex phenomenon fed by political, market, and social dynamics grounded in the unequal
370  distribution of wealth at the global scale and the consequent subordination of poor countries to those
371  with healthier economies. While more incisive proposals aimed at reducing the illicit market for
372  antiquities (Mackenzie 2011) lack support, UNESCO seems to be focused on strengthening the
373 mechanisms implemented under “Paris Law,” returning to them in its aforementioned Operational
374  Guidelines. This line of action, however, does not seem to be incompatible with strengthening the
375  criminal law approach. The future of the new Council of Europe convention will tell us whether or
376  not the time has come to add a new milestone to international law for combating illicit trafficking,
377  “Nicosia Law.”

378

379  3.2. Operational Responses

380

381 The response of the international community has not only taken the form of the pertinent legal

382  regulations. The concern generated by the loss of objects due to illicit trafficking has given rise to
383  numerous other initiatives as well, by both public institutions (UNESCO, Interpol, the European
384  Commission, EU, World Customs Organization) and associations (International Council of
385  Museums (ICOM), International Council on Monuments and Sites (ICOMOS), Trafficking Culture,
386  etc.). The issue has also captured the attention of a wide range of researchers, who have produced a
387  substantial body of literature on the matter, fortunately well known by those of us who work in this
388 field, the mere enumeration of which would require a paper of its own.

389 As a result of this interest, some bodies have designed and implemented tools to facilitate the
390  conveyance of information and the traceability of objects. This work is similarly well known.
391  Examples include the databases of stolen objects managed by Interpol, the various UNESCO
392 regulations, the ICOM Red Lists, and two proposals to document works of art with a view to their
393 exportation: Object ID, by the J. Paul Getty Trust (1997), which has been endorsed by ICOM, and the
394  UNESCO-WCO Model Export Certificate (2005), although the latter has been only irregularly
395  implemented by European countries (Armbriister et al. 2011).

396 There is little doubt regarding the benefit that these initiatives have not only for preventing and
397  combating the illicit trafficking of cultural objects, but also to raise awareness of the damage caused
398  to the cultural wealth of the countries where they are located and, by extension, to the international
399  community as a whole. Nor is there much doubt that this mass of information needs to be sorted and
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400  classified to make it easier to search. Indeed, the ICOM has undertaken efforts in this regard with its
401  International Observatory on Illicit Traffic in Cultural Goods, although that platform ceased to be
402  updated around 2015. On an individual basis, various organizations maintain news feeds on social
403  media sites such as Twitter or Facebook dedicated to press items related to the illicit trafficking of
404  cultural objects.

405 However, the lack of stable administrative structures linked to international organizations with
406  responsibilities in this matter prevents a truly fruitful coordinated effort. Such an effort should go
407  beyond the mere gathering of information and news to transform that knowledge into intelligence.
408  That requires a type of knowledge engineering that has not yet been used on these types of
409  platforms and that, to date, no one has considered.

410 Another of the main tools for guiding the behavior of the institutions, companies, and
411  professionals involved in or related to the licit trade in cultural goods and, in particular, the licit
412 trade in antiquities, is codes of ethics and catalogs of best practices. Most of these are in keeping with
413 the provisions of “Paris Law.” However, it is painfully obvious that the commitments to ensure that
414  acquisitions abide by these codes of ethics are voluntary. In any case, there is no higher authority to
415  require compliance or impose consequences for breaches. No museum, for example, has been asked
416  to leave any organization for failing to adhere to its code of ethics with regard to the acquisition of
417  objects of unknown origin (Gerstenblith 2003). Furthermore, the codes themselves tend to be drafted
418  in ambiguous terms, with numerous phrases that lend themselves to loose interpretations, such as
419  the concept of “due diligence” that acquirers are supposed to exercise as proof of their good faith.
420  When the Guidelines of the Association of Art Museum Directors (AAMD), which includes
421  approximately 167 of the most important museums in the U.S., have to refer to the country of
422 possible origin of an unlawfully removed object, they use the term “probable country of modern
423  discovery.” They thus avoid explicitly recognizing that country’s proprietary rights, in keeping with
424  the theses of Merryman (1994) and Cuno (2007).

425 Each new scandal or return made by a famous museum is immediately followed by the
426  announcement that it will review its code of ethics to strengthen its protocols, which, according to
427  the standard narrative, fell short. However, the reforms are never as far-reaching as one would hope.
428  The AAMD Guidelines (AAMD 2013) are a paradigmatic case. In the 2004 version of these
429  Guidelines, the association advised museums faced with the challenge of proving the certain origin
430  of a piece to acquire it, provided it could be established that the piece had been outside the country
431  of supposed origin for a period of 10 years (Kaye 2009: 418 f.). In 2008, that possibility was
432  eliminated, although the Guidelines continued to provide for certain exceptions that enabled the
433 object’s acquisition. The 2013 version lightly touches on the matter of transparency in exceptional
434  acquisitions of goods without guarantees of legality, an aspect that had been widely called for
435  (Brodie 2011), noting that they should be posted to the AAMD’s website, along with an explanation
436  of the basis for the acquisition decision. This studied ambiguity stems from the tacit need that
437  museums have to continue acquiring remarkable pieces to strengthen their exhibit offer. Such
438  objects cannot be acquired through the legal trade. Codes of ethics must thus walk the tightrope of
439  this tension between the moral obligation of ethical conduct and fear of what museums consider a
440  stagnation in the renewal of the exhibit offer.

441

442 4. The Problem of Objects with No Known Provenience or Collecting History

443

444 In reality, this section will address various issues that are intimately linked. On the one hand, it

445  will look at the treatment of objects that lack an accredited provenience and/or whose collecting
446  history is likewise unknown (the two circumstances often go hand in hand). However, it will also
447  examine the trend, primarily in purchasing countries, towards establishing the date of 1970, the year
448  the “Paris Law” was published, as a red line of non-retroactivity for the acquisition of objects
449  unlawfully removed from a country.

450

451 4.1. Connivance with Private Collecting
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452

453 Throughout virtually its entire history, archaeology has treated the study of objects of unknown
454  origin as normal. This may be due to the central role that such objects have played in the study of the
455  past, despite the epistemological changes undergone by the discipline. Or it may be due to the
456  vestiges left by the aforementioned colonial tradition of a certain tolerance of relocation and — why
457  notsay it? — a feeling of Western superiority over developing countries. This would be in addition to
458  the indifference, when not outright indulgence, with which private collecting has long been
459  regarded (Muscarella 2009).

460 In this latter regard, it is worth recalling, for example, that Colin Renfrew (1991: 14) had no
461  qualms in the early 1990s about studying Nicholas P. Goulandris’s private collection of Cycladic
462  idols, going so far as to praise the sensitivity, courage, and intelligence of Dolly Goulandris in
463  preventing the pieces from being scattered on the international antiquarian market. In fact, as was
464  later explained (Gill and Chippindale 1993: 604), Mrs. Goulandris’s collecting zeal stirred up the
465  market and, thus, encouraged more looting,.

466 In Spain, the weakness of the legal-administrative framework to protect the country’s vast
467  archaeological heritage prior to the 1990s (Ferndndez Gomez 1996), when the autonomous
468  communities were equipped with specialized personnel, led to the creation of private collections of
469  archaeological artifacts acquired through the extensive looting that resulted from the popularization
470  of metal detectors (Rodriguez Temifio 2012). One of the largest collections was surely the so-called
471  Ricardo Marsal Archaeological Collection, which, by the mid-1990s, had grown to include more than
472 140,000 pieces (Rodriguez Temifio 2012: 90 ff.; Ojeda Calvo 2014; Guasch Galindo 2018). Marsal was
473  not aware that he was doing anything illegal, as his goal was to prevent the removal and dispersion
474  of the finds. However, in this case, too, there is no denying that his acquisitive activity served to
475  encourage more looting throughout the Guadalquivir Basin. His collection was very well known
476  among archaeologists, and some of the most interesting pieces were the subject of publications (e.g.,
477 Bendala et al. 1993). However, it is also true that, at the time, the Andalusian government was being
478  lobbied to legalize the collection (Rodriguez Temifio 2012: 95).

479 In reality, the collecting of archaeological artifacts in Spain remains a little-known phenomenon.
480 At the time of writing, the National Police’s Historical Heritage Brigade is completing Operation
481  Fiesta [Party]. The operation has led to the seizure of almost one thousand archaeological objects,
482  many of which were looted, from a collector who had been amassing them for more than forty years.
483  This person is considered a sensitive connoisseur of antiquities even by scholars due to his
484  numismatic collections, some of which had been acquired by the National Archaeological Museum
485  (Canto Garcia and Francisco Olmo 2006).

486 However, the more the objects seized by the Historical Heritage Brigade due to their
487  presumably illicit origin are analyzed, the more it seems like the collection of objects he possessed
488  was more the product of the ability of intermediaries to persuade him to buy than of any actual
489  knowledge or taste for antiquities. In an unusual turn of events for Spain to date, at least on such a
490  massive scale, a large part of the artifacts acquired by this individual as genuine ancient works of art
491  have proven to be crude reproductions that can be purchased online or have been made for the
492  express purpose of passing them off as originals.

493 Although the investigation has not yet concluded, this discovery not only exposes a certain
494  capricious or compulsive character typical of hoarders, one of the most common profiles in this field
495  (Subkowski 2006), but also the difference between acquiring pieces directly from looters and doing
496  so through intermediaries. While the former may lie about the provenience of the objects in order to
497  avoid publicizing places where they hope to find more, the artifacts they offer are genuine. The
498 latter, on the other hand, may combine the commissive dynamic of their activity with other criminal
499  behaviors, such as fraud, taking advantage of their buyers’ deep ignorance of antiquities. This
500 collection stands in contrast to others, such as that of Ricardo Marsal, who acquired the entire set of
501  objects resulting from the looting and required his suppliers to provide explanations and drawings

502  of the place of discovery as well (Gomez Lépez 2014).
503
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504 4.2. The Debate between Objects and Context
505
506 Despite this climate of connivance with private collecting by the academic and museum worlds,

507  some voices have always sounded the alarm with regard to the disastrous consequences for
508  knowledge entailed by antiquities trafficking, as it is fueled by looted pieces of uncertain origin. The
509  effect becomes appalling in the case of a collusion of interests between collectors and museums
510  (Gollin 1974).

511 One of the main points of concern was the tolerance, or lack thereof, for publishing pieces of
512 unknown or uncertain origin. Muscarella (1977) studied this problem and its consequences in the
513 specific case of the region of Ziwiye, in northeast Iran, the birthplace of Scythian culture. The
514 discovery, in 1947, of a set of gold objects in that region sparked an avalanche of new finds said to
515  have been made in that area. These were shortly joined by fakes imitating the style of the originals.
516  These attributions, accepted by professionals, became part of the literature, such that the theories on
517  the origin of Scythian culture began to be filled with Urartian, Phoenician, Cimmerian, Assyrian, and
518  Greek influences, sowing confusion among scholars. The reasons identified by Muscarella combine,
519  on the one hand, the interest for antiquarians and intermediaries of attributing an origin related to
520  the Ziwiye treasure to the pieces, and thus increasing their value, even though the origin was false,
521  with the voraciousness of archaeologists to publish new discoveries. Gill and Chippindale (1993)
522  published a similar critique in relation to the Cycladic idols.

523 Wiseman (1984: 75) sagely noted that the practice of accepting attributed origins affords
524  researchers a certain comfortable distance from the appearance of new looted objects on the market.
525  No one can deny that an aseptic attitude, based on supposedly neutral morals, actually vindicates,
526  even if indirectly, collectors and antiquarians. It also increases the price of these objects, for having
527  caught the attention of archaeologists who have considered them worth publishing.

528 Although this dilemma regarding publication is far from over, it has been joined by another
529  area of conflict: the differences between archaeologists and museum professionals with regard to the
530  appraisals of archaeological artifacts. This has become one of the battlegrounds to witness some of
531  the most heated debates.

532 As we have seen, the differences in opinions between the two types of professionals date back
533 some time, to at least the appearance of the “Paris Law.” However, the Italian police operation that
534  exposed the plot of looting, smuggling, and illicit trafficking of antiquities known as the “Medici
535  conspiracy” (Watson and Todeschini 2006), leading to the indictment of, among others, Giacomo
536 Medici, Robin Symes, and Robert E. Hecht (intermediaries), as well as Marion True, the curator of
537  the J. Paul Getty Museum, coupled with the processes of repatriation of objects illicitly exported
538  from other countries that had been acquired by museums and private collection in the U.S. (Slayman
539 1998, Curtis 2006, Rodhes 2007, Felch and Frammolino 2011), put the matter on the table.

540 In fact, the debate over the issue is twofold. First, there is the debate between archaeologists and
541  certain museum professionals, usually curators or directors of large European or North American
542  museum institutions. Second, there is the issue of repatriation. While the “Parthenon Marbles” case
543 s certainly the standard bearer (Fincham 2013), the issue can be extended to include many other
544  flagship pieces currently held by major European and North American museums that have been
545  claimed by their countries of origin. To a certain extent, there is a certain overlap.

546 In the first case, the two sides disagree on the material and intellectual consequence (i.e., for
547  knowledge of the studied ancient civilizations) of the looting and acquisition of objects of uncertain
548  origin. On the one hand, the advocates of private collecting (Ortiz 1994, Boardman 2006, and Cuno
549 2007 would be representative of this option) base their legal argument on the universality of human
550  history, as defended by Merryman (2000-2001). They argue that art is not linked to any specific
551  country, that the descendants and heirs of the great cultures of the past are all humanity, and,
552  therefore, that the restrictions on exports imposed by countries in application of domestic laws are
553 contrary to this universality and, in any case and in view of the facts, inefficient. The free movement
554 of objects would allow museums to be places of education and inspiration. To fulfill that function,
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555  new acquisitions need to made. In this view, archaeological heritage does not belong to modern-day
556  nation states; its creators predate the emergence of these historical entities in the 19t century.

557 Furthermore, the antiquities market does not agree that the lack of a known origin is proof that
558  an object was stolen. Collectors and antiquarians believe that the vast majority of pieces with an
559  unknown provenience and collecting history are the result of chance finds in countries where
560  ownership of the pieces in such cases is claimed by the state. In those cases, it is more beneficial to
561  sell the pieces on the black market than to give them to an inefficient bureaucracy for a sometimes
562  risible price. Logically, the information on the provenience and former owners is lost in the process
563 (Ortiz 1994). Another case cited to justify lack of knowledge of an object’s provenience or collecting
564  history is when the object was found prior to the establishment of restrictions on the acquisition and
565  exportation of antiquities in a given country (Wessel 2015).

566 Archaeologists, on the other hand, have gone from denouncing the looting of sites to studying
567 the illicit trade in antiquities, the natural outlet for looted artifacts (Renfrew 2000; Brodie 2006), and
568  the complicity of professionals in this trade (Muscarella 2009; Brodie 2011). The crux of the matter
569  lies not in the confrontation between a view that advocates a free-market approach to antiquities and
570  another that calls for the imposition of a more restrictive national and international legal framework
571  in the name of nationalism or cultural purity, but rather whether or not illicit trafficking encourages
572 looting. As Rosenberg (2007: 29) wrote in response to Cuno’s (2007) thesis, “... the crucial question is
573 not who owns things but how one can ensure that the kind of information which can only be
574  extracted from objects in context is not lost.” And it is clear that trafficking does indeed encourage
575  looting; in fact, it is the fuel that feeds that machinery. For Gerstenblich (2003), museums that acquire
576  objects of doubtful or unknown origin are breaching their fiduciary obligations to the rest of society.
577  Brodie and Bowman Proulx (2014) write of a “criminogenic museum culture” as a consequence of
578  competitiveness and the spectacularization of culture to which it leads. As already noted several
579  times, without new pieces, without masterpieces with which to put together groundbreaking shows,
580  these institutions would not meet the expectations set for them. In that context, the traceability of a
581  piece’s origin is virtually irrelevant. Nor do codes of ethics impede this acquisitive dynamic.

582 In reality, this debate hides a fallacy. Those who present themselves as spokespeople of the
583  world of museums are actually the directors of a certain type of museum, characterized by a
584  cut-throat competitiveness to attract attention. Some of these institutions published a manifesto, the
585  Declaration on the Importance and Value of Universal Museums, in 2003 (DIVUM 2004), in which
586  they presented themselves not only as the bastions of universal history, but also as universal,
587  glossing over the fact that all museums share that trait.

588 Those institutions have been responsible for turning museums into a mass spectacle visited by
589  thousands of tourists eager to engage in cultural consumerism. This is not the place for an in-depth
590  discussion of this topic. Suffice it to note that their vision of objects is strongly influenced by a view
591  of art history already in decline. These museums are interested only in flagship pieces, pieces ideally
592  suited for exhibition, against an expensive and gimmicky backdrop. Needless to say, they have no
593  interest in the hundreds of thousands of objects and samples that crowd the store rooms of
594  thousands of museums the world over. However, history is written with the entire material record
595  produced by excavations, not only artistic masterpieces. Moreover, one should be wary of any
596  history told solely based on such exceptional objects.

597 Logically, this reality is not expressed so crudely; it is masked by subtler arguments, such as the
598  universality of the objects and the educational function of the museums that hold them.
599  Unsurprisingly, in terms of principles, the AAMD reserves the top spot in its aforementioned
600  Guidelines to state its belief that “the artistic achievements of all civilizations should be represented
601  in art museums, which, uniquely, offer the public the opportunity to encounter works of art directly,
602  in the context of their own and other cultures, and where these works may educate, inspire and be
603  enjoyed by all. The interests of the public are served by art museums around the world working to
604  preserve, study and interpret our shared cultural heritage.”

605

606  4.3. The Debate over a Date
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607

608 The main codes of ethics, which affect museums from Western and North American countries,
609  have adopted the date of 1970 as the threshold beyond which due diligence must be used to verify
610  the certain and licit origin of acquired pieces, in application of Articles 7 and 21 of the “Paris Law.”
611  This tacit agreement has likewise been followed by many archaeologists (Renfrew 2000; Brodie et al.
612 2000; Chippindale and Gill 2000), practically without debate. In reality, the Convention entered into
613  force in 1972, and, in practice, should only be applied between two states when it is in force for both.
614  The advocates of this date argue that objects that entered museum institutions prior to it should be
615  safe from claims.

616 Contrary to what is usually assumed, the “Paris Law” does not aim to consecrate any particular
617  date. According to the Operational Guidelines, which interpret the meaning of the Convention, the
618  non-retroactivity of international laws (ex Article 28 of the Convention of Vienna (1963) on the Law
619  of Treaties) does not mean that the Convention seeks to legitimize earlier illicit transactions, or to
620  limit the adoption of other legal instruments to enable the restitution or return of objects acquired
621  prior to that date. As has been noted (Nafziger 1984), there is a moral obligation to return the objects
622 that has not diminished; a separate issue is whether the will exists to fulfill it, and the idea that 1970
623  should be adopted with a binding nature as the limit for requiring the return of pieces is being
624  spread with considerable self-interest. The dispute between the United Kingdom and Greece over
625  the “Parthenon Marbles” inevitably comes up in this controversy, although other historiographical
626  reasons can be cited to justify the continued presence of the set at the British Museum (Fincham
627  2011).

628 Here, it is once again necessary to highlight the difference in the overall positions of recipient
629  countries and those that have been deprived of their property. For instance, Middle Eastern and
630 North African countries are reluctant to sign international conventions, such as the “Rome Law,” as
631  they believe that to do so would be interpreted as their acceptance of conditions they consider
632  unacceptable, especially with regard to the extinction of the right to reclaim (Fraoua 2009).

633 Although in international law the question of a time-bar on looting and the illegal removal of
634  objects is the subject of debate, in each individual country, this legal institution is a pillar of the rule
635  of law, as it contributes to the principle of legal certainty. The statute of limitations establishes the
636  extinction of responsibility for the commission of unlawful acts after a given period of time provided
637  thatno action is taken during that period to claim that responsibility. The statute of limitations for an
638  offense is based on a set of moral judgments, such as the change in personality of the alleged
639  perpetrator over time or the abatement of the social alarm. In Spain, the statute of limitations on the
640  offenses of damage to archaeological sites and looting, which are provided for under Article 323 of
641  the Criminal Code, is ten years, according to Article 131 of the same legal text. In cases of smuggling
642  and the illicit trade of antiquities, the statute of limitations is five years, in accordance with Article 3
643  of the Suppression of Smuggling Act (Organic Law 12/1995, of December 12) (Rugino Rus 2018;
644  Nufiez Sanchez 2018).

645 The expiration of the statute of limitations entails the need to determine the date of commission,
646  which, in the present case, often means knowing when the illegal excavation in which an artifact was
647  found was carried out.

648

649  4.4. Falsification of Provenience and Collecting History

650

651 The importance given to this date is easier to understand when one bears in mind the overlap

652  between the channels for the licit and illicit trade in antiquities, at least in the final stages. As already
653  noted, the premise that an unknown or doubtful collecting history points to an illicit origin
654  concealed by forged documentation is generally borne out by the facts. Indeed, those who currently
655  trade in these types of objects have an interest in giving them the appearance of lawfulness. As
656  explained in the previous sections, the end recipients have set up some barriers, but they are hardly
657  insurmountable. While customs controls tend to be fairly exhaustive for exports, this is less true of
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658  imports, as, in the Spanish case, the Ministry of Culture itself has noted (Gonzélez-Barandiaran and
659  de Muller 2008).

660 If in the 1960s and 1970s, to acquire a piece of illicit origin one needed only to resort to secrecy
661  and to cloak its origin in ambiguous terms (Watson and Todeschini 2006), today it is necessary to
662  assign the piece a fake origin based on forged documents or documents that are actually irrelevant to
663  proving its legal origin, but which are unfortunately accepted as valid proof by the customs services
664  of many countries. A paradigmatic example of this way of doing things is the certificates issued by
665  the institutions that manage databases of stolen cultural goods, such as Art Loss Register. Such
666  certificates are absolutely ineffective with regard to demonstrating the lawfulness of objects stolen
667  directly from sites and of whose existence nothing had previously been known (Kaye 2009: 415;
668  Reyes Mateo 2018).

669 Police investigations focus especially on cases of major works of art, in which it is relatively
670  easy to find documentation and analyze whether the pieces have been forged. The museums
671  involved have certain limits beyond which it is difficult to go. Cases such as those of Subhash
672  Kapoor, Frederick Schultz, the Thomas Alcock collection, or minor objects auctioned by auction
673  houses such as Christie’s or Sotheby’s, show that forged documents are regularly used to give the
674  impression of an authentic origin to works of art supplied to the world’s leading museums (Kaye,
675 2009: 413 ff.; Tabitha Neal 2014: 22; Tsirogiannis 2013, 2015; Lyons 2016: 249).

676 Only in cases involving special circumstances, such as the existence of witnesses of the looting
677  or when the remains of a piece left at the site have been documented, is there virtually
678  incontrovertible certainty of the provenience (O’Keefe 1997: 33). At the time of writing, news has
679  emerged of Operation Harmakhis, carried out by the aforementioned Historical Heritage Brigade.!
680  As a result of the operation, two people, Jaume Bagot Peix and Oriol Carreras Palomar, have been
681  charged with financing terrorism, membership in a criminal organization, dealing in stolen goods,
682  smuggling, and document forgery in connection with the trafficking of antiquities from various
683  cities of ancient Cyrenaica (Libya). In this case, the distinctive features of the funerary sculptures
684  from the region (Belzic 2018), on which the aforementioned criminal charges focus, enabled a
685  plausible ascription of their provenience. Furthermore, the Spanish National Police requested
686  assistance from the Libyan authorities to determine the authenticity and origin of the investigated
687  pieces. Specifically, their provenience in the Apollonia and Cyrene sites, two necropolises in the
688  Cyrenaica region that had been looted by terrorist groups, was accredited. Some of the pieces had
689  also been damaged, exhibiting marks that indicated they had been forcefully extracted from the
690  subsoil.

691 However, for some of the other objects seized in that operation, a typological attribution is more
692  complex. In this type of investigation where, moreover, according to the information seized from the
693  alleged criminals, there is a dense network of intermediaries interacting with each other, as well as
694  points of transit for stolen goods where they can easily be provided with forged documentation, the
695  forensic archaeometry we hope to promote could play a pivotal role in the police investigation.

696 Here it is worth recalling that, sometimes, the combination of documentary evidence and
697  stylistic attributions proves to be erroneous in establishing a certain provenience. In short, despite
698  the accomplishments achieved, the investigation of illicit trafficking uses tracing methodologies to
699  establish provenience that are rooted in traditional techniques, such as stylistic studies, the
700  compilation of news reports, or wire-tapping. The seizure by the Italian police of the Medici archive,
701  as a result of the operation of the same name (Watson and Todeschini 2006), provided valuable
702  information to claim pieces from museums and private collections. However, the possibilities have

1http://www.interior.gob.es/es/web/interior/noticias/detalle/-/journal content/56 INSTANCE 1YSS
I3xiWuPH/10180/8548028/?redirect=http %3 A %2F%2Fwww.interior.gob.es%2Fes%2Fportada%3Fp
p_id%3D101 INSTANCE pNZsk8OxKI0x%26p p_lifecycle%3D0%26p_p_state%3Dnormal%26p_p
mode%3Dview%26p p_col id%3Dcolumn-2%26p p_col pos%3D2%26p p col count%3D4
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http://dx.doi.org/10.20944/preprints201804.0263.v1

Preprints (www.preprints.org) | NOT PEER-REVIEWED | Posted: 20 April 2018 d0i:10.20944/preprints201804.0263.v1

15 of 28

703  almost been exhausted and it has proven ineffective in cases of new pieces placed on the market,
704 usually from war-torn Middle Eastern countries, especially Syria. Furthermore, Tsirogiannis (2016)
705  has demonstrated that the mere presence of photographs in files seized by the Italian police from
706 intermediaries and traffickers, in the first decade of this century, can lead to errors in the attribution
707  of provenience. This would seem to be the case of the sculpture of the wife of Emperor Adrian, Vibia
708  Sabina, returned by the Fine Arts Museum of Boston to the Italian government, which alleged the
709  existence of photos of this work shortly after its clandestine find in the G. Medici archive, when it is
710  now known that it is from Turkey.

711

712 5. “Proof of Origin” in Spain

713

714 The provision of the 1985 Spanish Historical Heritage Act (Ley del Patrimonio Histérico

715 Espanol) on the creation of police units specialized in crimes against historical heritage did not begin
716  to yield tangible results in the form of actual operations until the second half of the 1990s. However,
717 it was not until even later, with Operation Tambora in 2002, that these operations began to acquire
718  media and social importance. This and other subsequent actions focused on collections amassed
719  over the course of decades, following an investigative strategy that led from the collectors or
720  possible recipients of the objects to the looters themselves. The aim was to untangle the network of
721  direct and brokered connections between the two groups in order to bring relevant charges
722  regarding the commission of criminal offences (Morales Bravo de Laguna, 2015; Guasch Galindo
723 2018).

724 It is no secret that this strategy has not had the desired effect in the courts. Operation Tambora
725 itself, Operation Pitufo, Operation Tertis, Operation Dionisos, and Operation Carolina, for example,
726  all resulted in acquittals, followed by the eventual restoration of the pieces to their possessors. These
727  judicial setbacks are problematic, not only because of their impact in the media, but also because
728  clearly something (or more than one thing) went wrong in the process, given that in many cases the
729  pieces’ illicit origin was not in doubt (Rodriguez Temifio, 2012).

730 The reason cited by judges when finding in favor of the defendants has been the lack of “proof
731  of origin.” In other words, unless the looter is caught in flagrante, police investigations face the
732 challenge of individualizing the pieces affected by the crime. In other words, they must demonstrate
733 their provenience in an illegally excavated site, as well as the date of that excavation, in order to
734  discredit the adverse possession or other legal forms of acquisition or the non-expiration of the
735  statute of limitations.

736 Additionally, criminal charges can hardly be brought with regard to other criminal behaviors
737  associated with looting, such as illegal sales, if the illicit origin cannot be proven.
738 To avoid such pitfalls in the future, new forms of police investigation have been rolled out, a

739  phenomenon known as the “Operation Tertis effect” (Morales Bravo de Laguna, 2015). The different
740  police investigation units are required to document the place of provenience of the artifact (Guasch
741  Galindo 2018, Reyes Mateo 2018). This means deploying human and technical resources in the field
742 to carry out multiple actions, such as surveillances, tracking, and roadblocks, not to mention
743 wire-tapping and possible home searches. All of this takes place in an adverse criminal law context
744 due to the low penalization of these crimes (Rufino Rus 2018). This new methodology was tested in
745  Operation Badia, which, notwithstanding its bright prospects, following a painstaking investigation
746  ended in a plea bargain. It had no significant practical results and, therefore, possibly lacked the
747  deterrent nature inherent to criminal proceedings.

748 Recently, in the context of Operation Quedada, conducted in 2016 (Guisasola Lerma 2017:17),
749  the aforementioned Historical Heritage Brigade seized an Iberian-Roman limestone sculpture of a
750  lion (2nd or 1%t centuries BCE) that was going to be sold in Madrid. Following a study of the piece, it
751  was possible to establish its provenience as the Asta Regia site (Cadiz), as well as its recent removal
752 (it still had a layer of carbonates amalgamated with traces of soil). In Judgment 46/18 of Criminal
753 Court No. 6 of Granada, of February 13, 2018, the judge ruled that the expert assessments were right,
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754  recognizing that the piece belonged in the public domain as it had been found after 1985. The parties
755  who had attempted to sell it were found guilty of dealing in stolen objects.

756 However, circumstances that allow for such categorical expert opinions are not always
757  available. In other cases involving trafficking in archaeological objects or the illegal receipt thereof, it
758  is impossible to catch the looters in the act, as the action was committed prior to the acquisition of
759  the objects by the broker or collector or the objects may even have originated in third countries.
760 Furthermore, in the police records, the pieces that still bear traces of soil tend to be the least valuable;
761  the ones most likely to be sold, have usually been cleaned. Then there is underwater looting, where
762  the chances of witnessing the act of looting itself are very small and all but governed by
763  happenstance. In such cases, new ways of proving the origin of the pieces and an approximate
764  discovery date are needed. Which brings us back to forensic archaeometry.

765

766 6. New Analytical Methodologies to Tackle Old Challenges

767

768 The Spanish and international procedural reality is characterized by a lack of standards of proof

769  in keeping with the real possibilities offered by forensic archaeometry. Usually, the evidence must
770  prove the object’s illicit collecting history and provenience “beyond a reasonable doubt,” an
771  expression that, in any case, is imbued with a tautological character it lacks.

772 In our view, evidential reasoning should reflect actual practicable possibilities in order to
773 ensure the accuracy of the information on which the case will be judged or that will serve as the basis
774  for decisions. It is thus necessary to reflect on the standards and burdens of proof in these cases, both
775 by reviewing the available techniques and through inquiries into new avenues of analysis and
776  research.

777 The necessary documentary inquiry to establish the provenience and collecting history should
778  notbe considered, as it currently is, the sole and indispensable means of determining these data for
779  archaeological pieces appearing on the market or seized in police operations.

780 As noted by Levine (2014: 232), “wherever the temporal benchmark is set, it is equally
781  important that generally accepted standards be developed concerning the quality of documentation
782  and substantial evidence that will be accepted in making the informed judgments that go into
783  establishing provenance” (i.e., collecting history).

784 Often, techniques regularly used in other archaeological research, such as archaeometry, can be
785  added, but historiographical studies can also be used to qualify the evidence provided by the
786 documentation, where it exists, or to serve in its stead.

787 The limits of the evidentiary potential of each of these techniques should be tested, identifying
788  the cases in which each one is most reliable, and determining when and why that is so. Law, the
789  natural sciences (geology, biology, chemistry, and physics), criminology, and archaeology must be
790  combined to contribute to the achievement of the overall objective through the achievement of
791  osmotically related partial goals in each field.

792 Specifically with regard to Spain, the fact that archaeological excavations and chance finds have
793 been happening since time immemorial entails the existence of an enormous accumulation of
794  archaeological objects with different legal statuses in terms of possession or ownership. Some objects
795  were found by chance or as a result of an archaeological inquiry when the laws governing these
796  cases allowed the finder to claim ownership of the find. In other cases, especially following the
797  passage of the 1985 Spanish Historical Heritage Act, the affected objects became public property by
798  operation of the law. In between these cases lies a wide range of circumstances that need to be
799  carefully defined in accordance with the regulations in force at any given time and the place where
800  the objects were found.

801 The passage of the 1911 Archaeological Excavations Act [Ley de 7 de Julio de 1911 sobre
802  Excavaciones Arqueoldgicas] entailed the establishment of “rules to govern archaeological, artistic,
803  and scientific excavations and the conservation of ruins and antiquities” that changed the existing
804  landscape. A legal framework was created to protect Spain’s archaeological goods and their
805  discovery, whether as a result of archaeological actions or chance finds. The first consequence was
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806  that all archaeological excavations had to be approved by the competent authority, which, according
807  to the new regulatory provision, was the Junta Superior de Excavaciones Arqueoldgicas [Senior
808  Committee for Archaeological Excavations], attached to the then Spanish Ministry of Public
809  Instruction and Fine Arts. That body was responsible for granting excavation permits and receiving
810  the reports on the work carried out. This law remained almost unchanged, except for minor
811  amendments, until the passage of the aforementioned 1985 Spanish Historical Heritage Act.

812 This means that the immense majority of legally authorized excavations throughout most of the
813  20th century should be documented. It is not unconceivable to think that the archival data could be
814  checked against the databases of the museums in which the collections resulting from these
815  excavations have been catalogued. Analyzing this documentation will help to identify those
816  archaeological activities and finds carried out in accordance with the law in force at the time and,
817  thus, to distinguish between them and those archaeological pieces whose legitimate possession is
818  subject to serious doubts. In this regard, it is worth recalling the judgment of April 14, 1991, of the
819  Third Section of the Contentious-Administrative Chamber of the Spanish Supreme Court. In
820  reasoning the conditions that must be met for archaeological objects to be privately owned, prior to
821  theentry into force of the Spanish Historical Heritage Act, that judgment established that the actions
822  resulting in the recovery of these objects, whether excavations or chance finds, had to have been
823  carried out in accordance with the law in force at the time. Otherwise, in application of those same
824 laws, the objects should be confiscated. This would thus be one initial filter, which, although not
825  unassailable, is enormously useful in disproving certain claims of adverse possession unsupported
826 by legally valid proof.

827 Issues related to the provenience of archaeological objects have been explored in detail in
828  archaeological research. However, there remains a lack of effective protocols to enable their
829 sufficient characterization and to determine their provenience, if not the exact site, then at least a
830  more or less delimited area. To this end, the main geological and biological parameters that could be
831  used for such characterizations should be defined (Gansell et al. 2014; Oonk, Spijker 2015). From a
832  technical perspective, the application of new computer methodologies for indexing, data mining,
833  and smart queries can be used in contexts in which looting and illicit trafficking are carried out, as
834  well as to facilitate the establishment of the area of provenience of an object.

835 This approach should be combined with archaeological research itself. Such research should be
836  used to check the archaeometric data against the knowledge of prehistoric or ancient trade. This
837  would also help strengthen the case for ruling out alleged proveniences of unlikely objects that are
838  incongruent with what is known from the documented commercial dynamics typical of their
839  historical context. There is extensive and reliable academic information on these aspects, but it has
840  not been systematized, summarized, or organized in a way that makes it accessible to forensic
841  practice. This knowledge could serve as an argument to rule out unlikely proveniences, question
842  unusual ones, or ratify those known as a result of archaeological research. This, in conjunction with
843  other aspects, such as the type and style of an object, could add considerable weight to the reasoning
844  employed in expert evidence.

845 Undoubtedly, the most experimental and novel challenge will be to verify the time that has
846  elapsed since an object’s discovery. It is not easy to establish one or more techniques that will yield
847  the desired results. The most promising method to date seems to be the study of the evolution of
848  colonies of microorganisms, along with the different compounds they excrete in different
849  environmental conditions. To this end, research on the activity of bacterial communities at
850  archaeological sites has found that the structure of the community is different in zones that have
851 been tampered with and zones that have not (Xu et al,, 2017). For now, research on terrestrial
852  bacterial communities is linked to ecological studies. Experimental lines of work exist on their
853  evolution over time (Shade et al. 2013; Fiegna et al. 2015), but without a particular interest in the
854  establishment of a “time curve,” which would be the valid objective for forensic archaeometry. All of
855  this offers a glimmer of hope for the opening of a new field of archaeometric research with the
856  necessary focus to be of use in the investigation of the looting and illicit trafficking of antiquities. The
857  research projects mentioned at the start of this paper aim to advance in this direction.


http://dx.doi.org/10.20944/preprints201804.0263.v1

Preprints (www.preprints.org) | NOT PEER-REVIEWED | Posted: 20 April 2018 d0i:10.20944/preprints201804.0263.v1

18 of 28

858 However, whatever the final outcome of this scientifically experimental stage, the findings will
859  ultimately need to be incorporated in police and judicial practice. If, as we hope, the outcome is
860  reasonably positive, police crime labs would have to include the new techniques in their
861 investigation protocols. Thus, one of the premises we are working with in the projects is that the
862  developed techniques must not be burdensome or require costly equipment to be performed.

863 Should these experimental inquiries prove to be inconclusive, a discussion should be started on
864  the types of expert opinions and standards of proof likely to be required to ensure sufficient
865  conviction regarding the acts being investigated and tried. This is especially true in those cases
866  involving additional evidence, even if not definitive, concerning the illicit origin of pieces, at least in
867  jurisdictions such as Spain, in which archaeological activity and chance finds have been regulated by
868  law for more than a century.

869 Finally, as is well known, even in countries in which property rights are conceived of more
870  broadly, archeological objects are subject to a special legal regime ratione materiae, distinct from the
871  law governing other objects considered part of cultural heritage. This distinction is due to certain
872  defining traits: first, the fact that they are often hidden and unknown, with no known owner at the
873  time of their discovery; and second, their historical ties to a broad group of people, a group that
874  grows even broader the further one travels into the past, although this latter trait still does not justify
875  the removal of unique pieces from their present-day state. The fact that many countries, such as
876  Greece, Italy, Morocco, Egypt, or Spain, have placed archaeological heritage in the public domain
877  and, therefore, removed it from the private legal trade is a clear safeguard for its integrity.

878 Within Spain, in Andalusia, the regional law governing historical heritage, passed in 2007, also
879  established a period for the legalization of private collections of archaeological artifacts that had not
880  previously been legal. Beyond that period, they would be presumed to be in the public domain.
881  Although this presumption of law is logically juris tantum (rebuttable), in recent cases involving
882  seized goods, it has been invoked to legitimize their court-ordered turning over to the Andalusian
883  cultural authorities.

884 However, its potential is hampered by the type of crime that usually affects these types of
885  objects. Often, the destination is an international market, and the perpetrators go to great lengths to
886  conceal the objects for years in order to prevent them from being traced. This situation is not easy to
887  tackle: the different legal regimes for the ownership of archaeological artifacts can make it very
888  difficult to effectively intervene when situations of illicit trafficking are discovered. This is because
889  of the wide variety of jurisdictions that can be applied under the general lex rei sitae conflict-of-laws
890  rule. Consequently, detailed consideration should be given to the possibility of extending the
891  placement of archaeological objects in the public domain via international authorities, in order to
892  establish the practice in a large number of countries that have not yet taken such a step. That would
893  enable broader application of the lex originis rule.

894 If, in addition, a sufficiently broad transitional period were to be established, in which such
895  objects in the possession of natural or legal persons were allowed to surface in order to further
896  knowledge thereof by the public sector, within a relatively acceptable period of time, the panorama
897  with regard to the international trafficking of archaeological objects could change dramatically.

898 There is little doubt that the antiquities market is beginning to be flooded with goods from
899  regions that have been embroiled in armed conflict for years, often the product of clandestine digs.
900 International and domestic legal measures, of both a criminal and an administrative or civil nature,
901  can be used more effectively if the evidence is less assailable and if we grant a special legal status to
902  archaeological heritage separate from ordinary legal trade. In any case, the investigation of this type
903  of crime must not continue to be the sole purview of police, criminologists, or archaeologists.
904  Interdisciplinary teams and research projects are required to facilitate this goal. Professionals
905 involved in the fight against the illicit trafficking of antiquities must renew our conceptual and
906 operational arsenal. In some cases, we must innovate with scientific techniques; in others, we must
907  research methodologies that are already fully operational in archaeology or develop new techniques
908  for tackling the challenges of evidentiary action.
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909 Finally, this activity must also include advocacy for the internationalization of legal regimes
910 that facilitate the transmission to future generations of a set of objects whose purpose is both to serve
911  as a means for us to recognize ourselves as societies that share a common past and to revitalize the
912 social fabric into which they are inserted. These functions are truncated by the looting and relocation
913 caused by illicit trafficking.
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