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Abstract

Several European courts have vested mitigation obligations with a hierarchically higher legal rank
than ordinary state action. They construe these obligations from human rights in combination with
international commitments and climate science. This phenomenon is here called ‘climate
constitutionalisation’. In addition, we see an increasing escalation of climate cases to the European
Court of Human Rights (ECtHR) and we now have the advisory opinion of the International Court
of Justice (ICJ). Climate constitutionalisation in Europe is an incremental process of replication and
reiteration. This can only be understood by studying the developing body of national case law in the
context European and international law. Studying general emission reduction cases against states in
Europe, this paper traces how non-enforceable legal norms, political commitments, and climate
science are used to interpret binding and enforceable human rights norms. It reflects on the present
and future consequences of the ECtHR’s decision in KlimaSeniorinnen and ICJ’s Advisory Opinion
on climate obligations. The paper argues that Europe’s multilayered legal and judicial landscape
strengthens climate constitutionalisation and herewith deepens the fault line between the judiciary
and the elected institutions. Europe’s openness towards international law facilitates this process. It
then offers tentative normative justifications for this process.

Keywords: climate litigation; constitutionalisation; separation of powers; KlimaSeniorinnen; climate
mitigation; multi-layered legal landscape; Europe

1. Introduction

Judges in Europe[1] have repeatedly relied on international political and legal commitments in
combination with climate science in order to give substance to human rights norms. As a result, they
have established climate mitigation obligations that enjoy a hierarchically higher legal rank than state
climate action, be it legislative or executive. This process is here called ‘climate constitutionalisation’.

Climate constitutionalisation through general emission reduction cases against states is more
strongly visible in Europe than elsewhere. This is the case for three reasons: first, Europe is a
geographical area with a comparatively high number of climate cases in this category;[2] second, a
considerable share of these cases has been successful;[3] and three, Europe’s multilayered landscape
of national law, European Union law, and the European Convention on Human Rights (ECHR), with
a comparatively open attitude towards international law facilitates this process.

This paper traces multilevel climate constitutionalisation and its countertendencies in Europe. It
unearths how climate litigation vests international commitments and climate science with de facto
constitutional effects capable of imposing lawfulness requirements on states. A framework of norms
that is — at least at times — able to constrain state actions logically makes a claim to be prevailing, i.e.,
higher-ranking than ordinary state action. This justifies speaking of ‘constitutionalisation’.

It focusses on strategic climate litigation (SCL) in Europe brought against states and aiming for
general emission reduction (mitigation).[4] For simplicity, the abbreviation SCL is here used for this type
of cases. SCL so defined is distinct from climate-related litigation predominantly driven by the
interests of the litigating party (not strategic), against companies (not states), pertaining to specific
sectors or industries (not general), or aiming for adaptation measures or damages (not mitigation).
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The paper examines SCL in European jurisdictions that all meet in law and practice (more or less)
the requirements of liberal democracies, human rights, the rule of law, and separation of powers. The
geographical focus allows engaging with Europe’s multilayered legal and judicial landscape. The
paper shows that the process of creating norms capable of restraining states’ (in)action takes place
incrementally, non-linear, and triggers countertendencies. The paper also highlights that this process
benefits from a high potential for replication because of overlapping legal norms that bind all
European states. These norms are EU law, the ECHR and international law, as well as political and
legal commitments made by all European states. The universal nature of climate science also supports
this process. The paper concludes that the actual and future constitutionalising consequences of the
European Court of Human Rights (ECtHR)'s ruling in KlimaSeniorinnen and the International Court
of Justice (ICJ)'s Advisory Opinion the can hardly be overestimated within Europe.[5]

It adopts a qualitative approach, combining legal doctrinal analysis with constitutional
contextual reflections. It is based on an examination of nineteen SCL cases in the public database on
Global Climate Change Litigation[6] that have been decided in at least one instance on 30 April 2025,
ranging from Urgenda in 2015 to the Finnish Climate Case 1I in 2025.[7] Urgenda (NL), Neubauer (DE),
Klimaatzaak (BE), KlimaSeniorinnen (ECtHR) and the ICJ's Advisory Opinion are identified as
landmark cases for constitutionalisation and discussed in greater detail, while the other cases are
mentioned in support of specific arguments, either in the main text or in the footnotes.

First, this paper gives a nuanced account of climate constitutionalisation in Europe (descriptive
contribution). Second, it argues that the interaction between the different legal layers within Europe
are particularly suitable to advance climate constitutionalisation (analytical contribution). Third, it
reflects on whether, in light of well-documented wide-spread failures of states to take adequate
climate mitigation measures,[8] climate constitutionalisation gives us some ambivalent hope that
judges may meaningfully contribute to climate decision-making in liberal democracies (normative
contribution).

Section two explains how this paper uses the term constitutionalisation, emphasising its
incremental nature and countertendencies. Section three identifies the central relevance of human
rights, international legal norms and political commitments, and climate science in climate
constitutionalisation in Europe. Section four turns to the ECtHR’s landmark case of KlimaSeniorinnen
and the ICJ’s Advisory Opinion as additional legal layers reinforcing this process. Section five
reflects on replicability of arguments and outcomes, as well as countertendencies. Section six offers
justifications for climate constitutionalisation. Section seven concludes.

2. Constitutionalisation

2.1. Prevailing Legal Yardsticks

The literature departs from different, partially overlapping understandings of
‘constitutionalism’ and ‘constitutionalisation’.[9] This paper uses the term constitutionalisation for
two reasons: because it focusses on the process rather than the outcome and because its first
contribution is descriptive and analytical followed by more limited normative reflections.
Constitutionalisation denotes here the ‘process by which political actors become regulated” through
ordering by means of legally binding and prevailing norms.[10] It is ‘the attempt to subject [via judicial
review] all governmental action within a designated field to the structures, processes, principles, and
values of a “constitution”.’[11] Literature on ‘environmental constitutionalism” engages with codified
and judicial norms, as well as structural or procedural principles responding to environmental
issues.[12] This paper focusses more narrowly on judicial norms and climate mitigation. ‘Climate
constitutionalisation” here refers to a process of establishing and consolidating prevailing mitigation
norms through judicial interpretation that limit the lawful scope for state action.

This insulation of the objective of climate mitigation from ordinary politics comes with similar
challenges as other constitutionalisation, namely that it may appear ‘essentially antidemocratic” as it
does not rely on majoritarian decision-making and could therefore be seen as ‘remov[ing] certain
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decisions from the democratic process’.[13] It hence needs to be justified on other than majoritarian
grounds. Sam Bookman instructively distinguishes three ways in which judges justify prevailing
legal yardsticks that set boundaries on majoritarian decisions of democratically elected institutions:
liberal-conservative, technocratic, and transformative justifications.[14] The liberal-conservative
justification emphasises that ‘environmental matters fall within existing conceptions and traditions
of mainstream constitutional theory’.[15] The technocratic justification argues that ‘environmental
governance requires a high degree of expertise, which is beyond the capacity of electoral
majorities’.[16] The transformative justification purports that ‘environmental crises require
fundamental changes in interrelated social, political, and economic systems, and constitutions can
embody the necessary legal and aspirational framework for such transformation’.[17] The three
arguments are not mutually exclusive. Throughout this paper, I highlight how courts use these
justifications in SCL.

2.2. Incrementalism, Entrenchment, and Countertendencies

The incremental nature and relevance of legal constitutionalisation becomes apparent in Duncan
Kennedy’s general remark about one of the “‘more powerful conventions of the legal argument’,
namely, that ‘arguments proceed, both within a given case and over a series of cases, from the more
general choices to the more particular, arguing and then re-arguing, rather than debating the merits
of a point on the continuum versus all the other points on the continuum’.[18] Few legal scholars
dispute that legal reasoning is a process of choosing between alternatives. The stakes differ
depending on whether one goes down one path or the other. The quote highlights that the process of
interpreting and creating norms is prone to unfold in a path-dependent way. This highlights the
relevance not only of the outcome of the individual case but also of developing a vocabulary, i.e., a
stock of legal concepts. This vocabulary becomes comprehensible beyond the individual case, frames
the argumentation of litigants and judges, and may be replicated in future cases.

Interpretations by higher instance, regional and international courts, as well as references to
constitutional norms have a particularly authoritative value and entrenching effect in this process of
carving out paths for legal arguments.[19] These interpretations create norms, which are taken as a
point of reference in the judicial processes in lower or national courts. Judges can distinguish their
own case from these norms, but they cannot substantively change or simply ignore them.
Emphasising the coherent (‘path-dependent’) development of law based on the entrenching effect of
higher or regional courts’ decisions draws on a ‘liberal-conservative’ justification. This justification
goes to the heart of traditional judicial reasoning, which usually claims coherence with pre-existing
legal norms and in this way draws legitimacy from the legal order as a whole.[20]

However, courts do not only advance but also restrict constitutionalisation. They do so by
limiting the scope of higher ranking domestic norms or depriving (international or regional) norms
of their effect within the domestic legal order.[21] These are countertendencies of
constitutionalisation, often justified by deference to elected institutions or ongoing democratic
decision-making. It is a defining characteristic of the judiciary that it may only act when litigants file
a case; however, when this is the case judges must say what the law is.2l While they may decline
jurisdiction, doing so also contributes to the understanding of the law. It determines what the law
does or does not govern. This explains how litigation necessarily develops the law. Also unsuccessful
cases may for example contribute to strengthening the understanding that the climate crisis is
justiciable and a human rights matter. Importantly, all cases contribute to a better understanding of
the legal opportunity structures and guide litigants in future cases.[23]

So far in Europe, most judges have accepted justiciability of climate issues, so countertendencies
are largely limited to specific arguments.[24] However, these arguments also raise the spectre of a
scenario in which judges see themselves structurally unable to exercise jurisdiction. This is a scenario
in which the polity cannot uphold its constitutional promise even when legally binding norms are
violated.
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3. Countering Governance Failures with Human Rights, International Law and
Science

The governance failures to adequately address the climate crisis are widespread and well-
documented.[25] However, one cannot discuss SCL without mentioning that it emerges in reaction
to these governance failures. Often, SCL aims to demonstrate how these governance failures violate
human rights.[26]

3.1. Human Rights

Imposing limits to (in-)actions of democratically elected institutions based on human rights
draws on a liberal-conservative justification. Entrusting the judiciary with this enabling and
controlling function presupposes a considerable faith in the functioning of state institutions. Europe’s
commitment to overlapping and cross-referential national and European human rights instruments
is rooted in a shared — albeit increasingly challenged — commitment to liberal democracy. This
commitment links democracy inextricably with the rule of law. In this environment, recourse to
regional human rights norms enjoys exceptional potential for replicability and entrenchment.

Urgenda, the first ever successful case of SCL, was originally based on the unwritten duty of care
under Dutch tort law, in combination with Articles 2 (right to life) and 8 (right to private and family
life) ECHR.[27] In second and third instance,[28] the courts based the unwritten duty of care directly
on Articles 2 and 8 ECHR. All three instances obliged the state to reduce the overall emissions from
its territory by the substantive minimum of 25% in 2020. Neither of these human rights provisions
directly refers to the climate and Urgenda pioneered by interpreting them to entail a prevailing
mitigation obligation. Human rights as legal grounds constitutionalised the issue and strengthened
potential for replication. The Procurator General even directly explained his reasoning for ‘[f]or the
benefit of non-Dutch readers’.[29] The plaintiffs in the Belgian Klimaatzaak took Urgenda in first
instance as their blueprint and based their claim on civil liability[30] in combination with Articles 2
and 8 ECHR.[31] In first and second instance, the courts established both civil liability and a violation
of the plaintiffs’” Convention rights. Klimaatzaak extensively referenced and literally cited, besides
Urgenda, also the German Federal Constitutional Court’s (GFCC) Neubauer decision.[32] It is currently
pending in final recourse before the Court of Cassation. Both Urgenda and Klimaatzaak concerned the
rights of all Dutch citizens, rather than only rights of individual plaintiffs.

By contrast, an example of an individualised rights claim is the GFCC’s decision in Neubauer. This
case reached the court under the constitutional complaint procedure and, in line with the
requirements of that procedure, it dealt with the (alleged) violation of the constitutional rights of 45
individual persons from Germany, Bangladesh, and Nepal.[33] However, by relying among other
things on a state objective to protect the environment, the GFCC established a general future-
oriented, intergenerational duty of care.[34] In other words, even within this individualized
procedural setting, the Court took a community perspective, including the perspective of future
generations.

A rights-based approach as opposed to other legal grounds formally[35] gives equal emphasis
to the rights of all humans, including underrepresented and disadvantaged individuals.[36] The
climate crisis exacerbates inequalities not only between countries but also within countries, and
affects very differently persons of different race, gender, and class.[37] In this light, human rights are
one way of empowering each person rather than a heterogenous collective. However, besides being
ill-suited to protect nature for its own sake, human rights usually require demonstrating an
individualized violation. Individuals regularly find it difficult to satisfy the procedural requirements of
having, for example, to demonstrate ‘victim status’ or ‘individual and direct concern’.[38] These legal
requirements are characterized by the distinctiveness of the litigants” harm. This stands in stark
contrast to the fact that the climate crisis ‘threatens the world’s entire population’.[39] Moreover, the
strategic aspect of SCL is usually aimed at protecting a collective. This also stands in tension with the
individualist human rights framing. Whether such collective claims are possible (as in Urgenda and
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Klimaatzaak) or whether only individuals can bring cases in their own right (Neubauer) depends on
the standing requirements in the specific jurisdiction. When courts interpret standing requirements
broadly, they usually rely on a transformative justification by emphasising the exceptionality of the
climate crisis.[40]

3.2. International (Climate) Law

At the heart of states’ international obligations in relation to the climate crisis is the United
Nations Framework Convention on Climate Change (UNFCCC). The UNFCCC pursues the objective
to stabilize the greenhouse gas concentrations in the atmosphere. A central instrument is the 2015
Paris Agreement adopted at COP21. Nationally Determined Contributions (NDCs) form the basis for
countries to achieve the temperature goal of the Paris Agreement.[41] These are the norms that
national courts have so far relied on to impose emission reduction obligations on states. However,
the ICJ clarified in its Advisory Opinion of 23 July 2025 that the different sources of international law
rather than contradicting each other, inform each other and should be read together.[42] It referred
not only to a large number of environmental treaties but also to customary international law and
discarded any attempt to see climate-related treaties as lex specialis.

In many SCL cases, judges explain in much detail how defendant states ratified and participated
in the UNFCCC. They usually emphasise the clarity of the political positions adopted at consecutive
COPs and widespread and repeated support expressed for them. Urgenda illustrates an approach that
several courts took: The Dutch Supreme Court emphasised that the UNFCCC’s relevance in two
respects: First, the Court relied on the UNFCCC's legal principles to interpret Articles 2 and 8 ECHR,
i.e. the principle of common but differentiated responsibilities and respective capabilities (CBDR-RC)
and the precautionary principle.[43] Second, the Court emphasised the political recognition of the
scientific insights of the Intergovernmental Panel on Climate Change (IPCC) in numerous COP
decisions to justify the outcome of the case.[44]

Urgenda is an illustrative example of climate constitutionalisation, where political and non-
enforceable legal commitments contribute to establishing prevailing obligations when they give
meaning to human rights obligations. The Supreme Court and, in even more detail, the Procurator
General list the relevant stipulations of all past COPs.[45] They explain that, as highest political organs
of the UNFCCC, COPs do not produce binding norms. This implies that also non-binding
commitments and norms may deploy legal effects in combination with binding norms. Similarly, the
appeal decision in Klimaatzaak bolsters the relevance of international commitments for the legal
assessment of state action, including to establish a substantive minimum threshold.[46]

One factor that determines whether and how much courts rely directly on international political
and legal commitments is whether and to what extent national legislation has transposed these
commitments. If these commitments are transposed, courts can and do rely on the equivalent national
legal obligations. In Neubauer, the GFCC also incidentally referred to the UNFCCC framework but
did not (have to) rely on international commitments because the Federal Climate Change Act had
incorporated the Paris temperature goal.[47]

The stark contrast between international and national political and legal mitigation
commitments made collectively and for the future (e.g., Paris Agreement and net zero pledges), on
the one hand, and either the lack of or unambitious interim targets and inadequate implementation
action is central to SCL. Litigants challenge public failures to adequately protect their rights in light
of overwhelming representations and commitments of the same public authorities promising such
protection. In SCL, states do not deny that they made these representations and commitments but
routinely challenge their justiciability. SCL also exposes conflicts between the objectives states express
in law and politics and the measures that they take in law and practice. Judges regularly point out
how states fail to justify the latter in light of the former. When doing so judges make a coherence
argument (liberal-conservative justification). Regularly, this leads them to establish unlawfulness or
even to impose positive duties. Some cases strongly contribute to the constitutionalisation of
international commitments (Urgenda; Klimaatzaak).[48] In others, these commitments are not given
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prevalence but form part of the legal assessment (Neubauer). None of the examined cases denies their
(persuasive) relevance.

3.3. Normative Effects of Science

Any and all of the international political and legal commitments of the defendant states can only
be concretised into mitigation obligations by reference to climate science. The IPCC reports capture
the global state of the climate crisis. They constitute the baseline of argument in SCL, often
complemented with country-specific studies. Because of their exceptional inclusiveness[49] and
political support, IPCC reports are routinely considered ‘best available science’ by national courts,
and now also explicitly the ICJ.[50] By now, they enjoy particular normative authority also because of
this judicial acknowledgement of their legal relevance. The summaries for policymakers are endorsed
line-by-line and the reports are more globally endorsed by states, both by unanimity. On the one
hand, this bolsters their democratic support; on the other, it leads to the exclusion of controversial
points and gravitates towards the lowest common denominator. Litigants rightly pointed out that
the IPCC reports are therefore substantively fairly ‘conservative’.[51]

Urgenda and Klimaatzaak drew in their reasoning on different IPCC reports.[52] Neubauer relied
on the assessments of national scientific advisory bodies, which are based on IPCC reports.[53]
KlimaSeniorinnen again heavily relied on the IPCC for establishing the ‘facts concerning climate
change’[54] and the effects of climate change for the enjoyment of Convention rights in its assessment
of Articles 2 and 8 ECHR.[55] For its assessment of the adequacy of Swiss climate actions, however,
it relied on expert submissions of the parties.[56] In all of these cases, science forms an essential
element in establishing the justification and substance of prevailing mitigation obligations. The
strong engagement with expertise evokes the technocratic justification, namely that, in the climate
crisis, expert knowledge needs to be placed beyond the reach of political majority decisions.[57]

However, reliance on IPCC reports does not in all cases result in close (or even correct)
engagement with the substantive scientific information. IPCC reports simply set out models of
different scenarios with different likelihoods (pathways). They do not cast a normative judgment on
desirability or adequacy in light of the gravity of impacts or legal and political commitments. The
Court of Appeal in Klimaatzaak for example made the normative choice to combine in its assessment
the most conservative variables that it found in the IPCC reports, i.e., those that are ‘least constraining
for the state’.[58] From this basis, it construed an absolute minimum. This approach holds the danger
that this absolute minimum is vested with the normative judicial endorsement of legal adequateness
and justifiability.[59] To be more specific, the Court took as a starting point a probability of 1 out of
2/50% to keep global warming to 1.5°C. This is different from the Dutch Supreme Court in Urgenda
and the GFCC in Neubauer, but also notably KlimaSeniorinnen, which all assumed that outcome should
be ‘likely’/two out of three/67%.[60] It then settled for the lowest level of ambition by accepting the
lower end of 55% (rather than 65%) reduction by 2030. Overall, this led in Klimaatzaak to an absolute
minimum that seems difficult to justify. The Swiss Federal Court in KlimaSeniorinnen even held that
the Paris Agreement ‘assumed that there was still time to avert the global temperature rise to keep it
[well below 2°C or even 1.5°C (sic!)]’.[61] This is a misconception of what climate science tells us
needs to be done to stay below that goal.

What likelihood of an outcome is legally required is a normative question, not a scientific one.
The Court of Appeal in Klimaatzaak is hence wrong when stating that ‘best available science confirms
that a 50%-scenario is not unreasonable’.[62] Scientific bodies set out pathways with the 1 in 2
likelihood of reaching 1.5°C and sketch how they are feasible and cost effective. They do not make
any assessment of normative reasonableness or desirability. Accepting the lowest end of possible
reduction percentages is a normative choice which a court must justify by reference to normative
considerations grounded in law.[63] In other words, absolute minimum reduction obligations cannot be
normatively substantiated by arguing that they are reasonable in light of science. They must be justified
in light of political and legal commitments, principles of international law, and constitutional
obligations. By foregrounding science as the single justification, the court marginalised the value-
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based disagreements that exist about what we should do to avoid which climate impacts and human
rights violations.

Without detailed and reliable science, prevailing legal norms could not be interpreted to entail
specific obligations to reduce emission by a substantive minimum (as Urgenda and Klimaatzaak).
Similarly, procedural duties with substantive yardsticks as in Neubauer and KlimaSeniorinnen
(ECtHR) require states to quantify and justify their actions in relation to best available science.

4. Climate Constitutionalisation in Europe

Climate constitutionalisation in Europe is an incremental but also at times erratic non-linear
process carried by expressions of legal authority. Courts from different jurisdictions that do not stand
in any hierarchical relationship to each other participate in this process. All cases examined in this
paper build on each other by referring at least to one prior SCL case (with the exception of Urgenda
as the first).[64]

4.1. Replicability

In 2019, Urgenda established in final instance that the climate crisis is a matter of human rights
under the ECHR. In the past 5 years, Urgenda has been widely cited by other courts, within and
beyond Europe.[65] What we see in the examined case law is a high level of replicability. Human
rights arguments are proposed and developed. International legal and political commitments of the
defendant states are relied on to argue that they repeatedly acknowledged and hence knew about the
magnitude and urgency of the climate crisis. Climate science is the factual basis to concretise what
human rights and international commitments require in terms of emission reductions. All three
aspects are prone to exceptional replicability. All European states are Contracting Parties to the ECHR
and participate in international climate governance. The heating of the climate concerns each and
every person on the planet can scientifically directly be linked to a global carbon budget that
represents the cumulative emissions on earth. By reliance on each other’s decisions, judges add
external authority to all three ways of justifying constitutionalisation: Liberal-conservative
arguments based on coherence are bolstered by reference to interpretations of human rights
applicable in all European jurisdiction, such as the ECHR. Technocratic or transformative arguments
are supported by reference to rulings of other, potentially higher, courts explaining the urgency or
the exceptionalism of the crisis.

The replicability of arguments and findings traced in this paper also reaches beyond general
emission reduction cases against states. For example, an increasing number of climate cases against
companies relies in their reasoning on arguments and findings that were developed in SCL. In the
Netherlands, Milieudefensie v. Royal Dutch Shell is a case in point.[66] It was built on the success of
Urgenda, relying on liberal-conservative and transformative arguments. In Germany, Neubauer is
widely cited in follow up cases, including cases against public authorities and companies.[67]
Because of the GFCC’s strong hierarchical position in the German legal order its decisions carry
exceptional weight for coherence arguments (liberal-conservative). Follow-up cases in Germany
routinely apply and further develop arguments from the Neubauer decision.[68] An example is the
‘budget approach’, characterized by its focus on the equality implications of future human rights
restrictions caused by mitigation measures that are necessary to stay within Germany’s fair share of
the shrinking global carbon budget. This point draws inter alia on a technological justification.

Replicability drives climate constitutionalisation, which in turn empowers the judiciary.
Reference to other SCL rulings bolsters a court’s claim to legitimacy. References to international
commitments, science, and cases from other jurisdictions highlight the global nature of the climate
crisis and the grievances it causes. They also emphasise judicial decisions as one entry point where
the international dimension of the climate crises enters into the domestic deliberation about mitigation
obligations. Fairness in the context of the global carbon budget can only be argued in relation to
others, including those outside one’s own jurisdiction. Ultimately, a claim to fairness in this respect
must stand the test of whether it should at least on principle be reasonably acceptable to those outside
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one’s own jurisdiction. Because of widespread cross-jurisdictional references one may expect that
national courts are aware how their reasoning resonates beyond the boundaries of their jurisdiction.
They likely also consider whether their position could be perceived as acceptable if it were
generalised and replicated in other jurisdictions.

4.2. Countertendencies in a Multilayered Judicial Context

Countertendencies are also part of climate constitutionalisation. Unsuccessful SCL cases come
with low expectations of what they may contribute to climate constitutionalisation and are overall
more likely to push back on one of the three examined issues. Examples of unsuccessful cases with
countertendencies can be found in Nature and Youth, Plan B, Klimatickd Zaloba (Supreme
Administrative Court, 2023) and the national Swiss case of KlimaSeniorinnen, as well as Greenpeace v
Spain, A Sud (IT), the Swedish case Aurora and the Finnish climate cases.[69]

Swiss courts in the national case of KlimaSeniorinnen took the stark and — in Europe — exceptional
position that the issue was not justiciable. In Nature and Youth, environmental groups claimed that
Norway violated the constitution by issuing oil and gas licenses for deep-sea extraction in the Barents
Sea.[70] They should take into account (foreseeable) extraterritorial emissions resulting from burning
the extracted fossil fuels. The claim was rejected in all three instances. The Norwegian Supreme Court
concluded that Articles 2 and 8 ECHR were not violated. It stated that ‘the net effect of the combustion
emissions is complicated and controversial’'[71] and that ‘[t]he authorities” policy was that’ GHG
emissions were reduced ‘by other means than stopping future petroleum production’.[72] Accepting
complexity and undefined other means as reasons for executive discretion goes against the trend of
requiring concrete justification from public authorities. Nonetheless, the court confirmed that the
right to a healthy and natural environment is ‘not merely a declaration of principle, but a provision
with a certain legal content’.[73] Under certain circumstances, this right may directly be invoked in
court.

Another illustrative example of a countertendency is Plan B in the UK. In this case, the plaintiffs
alleged that the national climate policy violated the ECHR/Human Rights Act 1998 by not complying
with the Paris Agreement. The courts rejected this claim because of the ‘insuperable problem’ that
the evolving regulatory framework reflects a judgment of the legislature that needs to be respected
“unless it is manifestly without reasonable foundation’.[74] In the UK, while the ECHR and the
ECtHR’ case law are not directly legally binding under national law, these norms enjoy great
relevance before UK courts. In Plan B, the Court of Appeal rejected the application for permission to
appeal based on the Human Rights Act, arguing that ‘[tlhe fundamental difficulty which the
Claimants face is that there is no authority from the [ECtHR] on which they can rely’.[75] Plan B also
considered and distinguished both Urgenda and the Irish Climate case.[76]

In Klimatickd Zaloba (Supreme Administrative Court, 2 instance), Greenpeace v Spain, and A Sud
(IT, 1+ instance), courts relied on EU law to deny justiciability of national climate targets.[77] They
emphasised the competences of the EU, the ongoing processes of allocating emissions within the EU,
and the potential political damage of ruling on the legality of the national contribution to EU-wide
emission reductions. Indirectly, they denied that their respective states had autonomous obligations
under international law that may require them to go further than what EU law requires them to do.

National courts are the primary judicial actors to apply human rights. Some have rejected or
limited the relevance of human rights claims in relation to the climate crisis. However, (the potential
threat of) bringing cases to Strasbourg puts pressure on national institutions, including national
courts. It urges them to consider the ECtHR’s position, including on the here discussed aspects of
scope and applicability of human rights in relation to the climate crisis, the relevance of international
law principles to quantify domestic fair share carbon budgets, and science. The next section illustrates
the particular opportunities within the multilayered legal and judicial landscape in Europe. The
setting does not only allow for replication but also for deliberation and co-creation. Both national
courts and the ECtHR are aware of each other’s contributions to that deliberative process. It is a space
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where political and legal actors with overlapping powers that do not stand in a judicial hierarchy to
each other negotiate their authority and deliberate how the climate crisis should be addressed.[78]
For the moment, however, the ECJ does not participate in this process. The climate case
demanding greater general emission reductions from the EU was rejected by the EU courts in two
instances.[79] To allow SCL cases against the EU, the EC] would have to change its strict
interpretation of the standing requirements in cases brought by individuals. The ECtHR’s decision in
KlimaSeniorinnen, discussed in the next section, puts pressure on the ECJ in that respect.[80]

5. Multilayered Constitutionalisation

5.1. The European Court of Human Rights: KlimaSeniorinnen and beyond

All states in Europe are contracting parties to the ECHR. This highlights the relevance of the
interpretation given to the ECHR in Urgenda, Klimaatzaak and, of course, KlimaSeniorinnen. When
Convention rights are concretised by the ECtHR, this entrenches an interpretation beyond the reach
of national courts and makes legal change more difficult.[81] National courts will have to either give
effect to the ECtHR's interpretation or distinguish it. They cannot simply ignore it. At the same time,
the Strasbourg judges’ knowledge of national SCL may be assumed to have played a role in
KlimaSeniorinnen. They explicitly agreed with the GFCC in Neubauer.[82] Urgenda was mentioned
several times in the relevant materials but not in the Court’s reasoning.[83] This all speaks to the
particular replicability of the rights-based argument in the multilayered judicial landscape. In this
multilayered landscape, human rights provisions, while they differ in some respects, largely
converge.[84]

While the ECHR is binding on 46 Contracting Parties the status and practical relevance of the
ECHR in the national legal order differs among the Contracting Parties.[85] Besides their legal effects,
ECtHR rulings enjoy across jurisdictions great persuasive authority for all future SCL in Europe. By
way of illustration, one can contrast Germany as a very dualist legal order and the Netherlands
following a (moderate) monist tradition.[86] The GFCC ruled that the ECHR has the same status as
ordinary laws taking effect within the framework of the German Constitution.[87] As other
international treaties that are binding on Germany, the ECHR hence ranks below the Constitution.
Ordinary courts must first observe the Constitution as interpreted by the GFCC. Before the GFCC,
the ECHR (only) serves as an ‘interpretation aid’ in determining the contents of the Constitution.[88]
This also explains why the ECHR was not given any attention in the Neubauer case. In the
Netherlands, by contrast, individuals can rely upon provisions of international treaties even if they
are incompatible with the national constitution.[89] The ECHR and decisions of the ECtHR can be
directly invoked before national courts. The ECtHR de facto functions as the highest human rights
court since the Dutch Supreme Court does not have the power of constitutional review. This strong
position of the ECHR in the Netherlands is illustrated by Urgenda.

However, the precise effects of international articulations of rights norms are not easy to pin
down. As has been observed eloquently: Such articulation ‘has reshaped domestic dialogues in law,
politics, academia, public consciousness, civil society and the press. [...] While reliable quantitative
measurement is probably impossible, by strengthening domestic rights institutions, international
human rights law has brought incalculable, indirect benefits for rights protection.’[90] These benefits
rest on a complex combination of binding adjudicatory powers of the ECtHR and the principle of
subsidiarity and the margin of appreciation.[91] The former establishes a prevailing duty to comply
with Convention rights. The latter, by contrast, gives state institutions, including national courts, a
degree of independence to interpret and give effect to this duty in a ‘deliberative engagement’.
Ultimately, however, the Convention demands that state institutions make a claim of compliance.[92]

In KlimaSeniorinnen, the Grand Chamber of the ECtHR interpreted Article 8 ECHR to entail a
positive duty to quantify a fair share carbon budget. It did so after Swiss courts in two instances had
rejected claims alleging an omission of the Swiss Government to adopt a regulatory framework of
adequate climate policies.[93] The ECtHR’s decision in KlimaSeniorinnen establishes a procedural duty
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(to quantify a budget) with a substantive yardstick (in light of fairness principles). Because of the
composition and institutional role of the Grand Chamber, rulings of the Grand Chamber enjoy
particular authority and ensure a higher level of coherence than other decisions of the ECtHR.[94]

The ECtHR'’s ruling in KlimaSeniorinnen drives climate constitutionalisation on all three above-
discussed aspects. It recognised, first, that the climate crisis is a human rights issue that can be
litigated under the Convention and imposes a positive obligation on states. Second, this obligation to
quantify a fair share carbon budget has to be discharged in line with fairness principles of
international law. Third, the Court recognised the science that allows quantifying a carbon budget in
line with a two out of three/67% likelihood to stay under 1.5°C.

With regard to the first and the second, the ECtHR did not numerically quantify Switzerland’s
budget or establish the precise methodology for quantification. It did not set out a minimum emission
reduction obligation either. However, it confirmed that fairness principles of international law must
be taken into account for states to discharge their duty to quantify their share of the carbon
budget.[95] The Court carefully avoided to take a position on intricate methodological controversies
and allowed states a wide margin of appreciation on methods. At the same time, it made clear that
the Contracting Parties had to offer ‘effective protection’[96] of Convention rights. In order to do so,
they must work out and explain what their ‘fair share’ carbon budget is, i.e., how should the global
carbon budget be divided into national shares in light of fairness principles. Fair share is a concept
central to all general emission reduction cases and the relevance of the Strasbourg Court’s reasoning
and findings on this point can hardly be overestimated for current and future SCL cases in Europe.

The ECtHR has cast the ball back to the domestic institutions of the Contracting Parties. These
must now draw up explicit fair share carbon budgets, set up a regulatory frameworks to stay within
these budgets and, by doing so, decide how to reconcile numerous short-term and long-term
interests. The Court emphasises that this process involves all three branches of government, i.e., not only
the executive and the legislature but also national courts.[97] The latter demonstrates respect for
vertical separation of powers, i.e., the more limited role of the ECtHR as a regional court offering
subsidiary protection in combination with a greater role for the national judiciary in the domestic
democratic process. As explained above, all domestic institutions must deliberatively engage with
KlimaSeniorinnen and make a claim of compliance with the obligations to quantify a fair share carbon
budget and adopt an effective regulatory framework.

The ECtHR also gave standing rights to the association KlimaSeniorinnen.[98] This is another
specific aspect that cast the ball back to national courts and that has already and will continue to have
a tremendous impact on SCL before national courts and potentially also the ECJ. Before the ECtHR,
the association could represent the interests of affected individuals under Article 8 ECHR, including
‘without a specific authority to act’.[99] This broadening of standing before the Strasbourg Court is
determinative for pending and future SCL. Judges when interpreting national standing requirements
of associations take note of KlimaSeniorinnen.[100] National courts have all reasons to avoid being
ticked on their fingers in follow up cases in Strasbourg.[101] However, in the same way,
KlimaSeniorinnen also puts pressure on the ECJ to adjudicate mitigation cases relating to the EU itself
rather than waiting for national courts and Strasbourg to tell it what constitutes a rights
violation.[102]

Furthermore, in KlimaSeniorinnen, the ECtHR directly quoted the paragraph on lack of
authoritative case law in Plan B and did what it was invited to do: clarify the relevance of the Paris
Agreement for the interpretation of the Convention.[103] This should have great influence on the
interpretation of Convention rights in the UK in the future. Finally, KlimaSeniorinnen may potentially
reign in countertendencies in the pending case of Max Mullner v Austria.[104] In this case, the ECtHR
is for the first time asked to consider the Convention-compliance of an EU Member State that does
not have a separate national emission reduction target. Austria derives its target directly from the EU
target. Therefore, the Court may likely have to engage with the issue of whether Member States can
discharge their obligations by pointing at EU law and the EU decision-making process, as the Czech
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Supreme Court held.[105] By extension, this may lead the ECtHR to examine the EU target in light of
the Convention obligation to quantify one’s fair share carbon budget (KlimaSeniorinnen).

5.2. The Advisory Opinion on of the International Court of Justice

The ICJ’s groundbreaking advisory opinion on obligations of states in respect of climate change
is likely to give SCL and other climate litigation around the world a new momentum. This includes
SCL in Europe. The IC]J is the highest authority interpreting states’ obligations under international
law. National and regional courts must relate their interpretation of what national and regional
norms mean in light of international law to the ICJ’s interpretation.

The ICJ took the unambiguous position that the right to a healthy environment is a precondition
for the enjoyment of other human rights.[106] It first explained in detail how the climate crisis is a
human rights issue.[107] It also expressly found support for this in the decisions of regional and
national courts.[108] As regards the relevance of international law and policy, the Court traced and
confirmed the political and legal consensus on 1.5°C as the long-term temperature goal (while
acknowledging that this level of warming already causes significant harms).[109] It also established
that international environmental treaties and customary international law and the international
climate regime ‘inform each other’.[110] Finally, it confirmed the relevance of international fairness
principles to establishing what states are obliged to do in terms of climate mitigation.[111] As regards
science, the IC] made clear that ‘[t]he determination of “significant harm to the climate system and
other parts of the environment” must take into account the best available science. which is to be found
in the reports of the IPCC.[112] A core climate obligation of states is to ‘prepare, communicate and
maintain successive and progressive NDCs’ that are capable of achieving 1.5°C.[113] The assessment
of whether cumulative mitigation efforts are capable of achieving the long-term temperature goal
must necessarily rely on science to establish the link between human emissions and global
warming.[114]

The ICJ's Advisory Opinion authoritatively clarifies extensive international obligations in
respect of climate change. Already before the delivery of the advisory opinion, these international
obligations have, as we saw above, regularly informed the judicial reasoning of national and regional
courts in Europe. They construed what domestic and regional human rights require from states by
reference to these obligations. With the IC] unambiguously linking climate obligations to core
international human rights instruments, national and regional courts are in a very difficult position to
explain why corresponding national and regional human rights should be interpreted less
stringently. Moreover, the position that Member States of the EU do not have autonomous climate
mitigation obligations under international law that may go further than what EU law requires them
to do became untenable after the IC]’s advisory opinion.

6. Justifying Constitutionalisation

SCL asks courts to declare unlawful the defendant state’s failure to adequately mitigate the
climate crisis and/or impose mitigation obligations on the defendant states. Two different types of
outcomes in SCL may be distinguished: substantive obligations (Urgenda, Klimaatzaak) and
procedural obligations in light of substantive yardsticks (Neubauer, KlimaSeniorinnen). In both
categories of outcomes, courts place the objective of mitigating the climate crisis beyond the reach of
day-to-day state actions by the (directly or indirectly) elected, majoritarian institutions, i.e.,
Parliament and Government. In none of the examined cases, courts determined the means of how
emissions should be reduced or even the methods based on which the domestic fair share should be
quantified. Hence, the balancing of (short-term) interests relating to how we reduce emissions and the
justification of what is fair are left to politics.[115] Hence, in the examined SCL cases, judges leave
space to the political (majoritarian) institutions and civil society to deliberate how to mitigate the
climate crisis. They only demand that they do so.

We have seen that judges offer at least three types of justifications in favour of
constitutionalisation: liberal-conservative, technocratic and transformative.[116] Scholars have also
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advanced justifications along these three lines in favour of SCL. They emphasise, for example, how
litigation reinforces representation within existing structures,[117] the need for science based
decision-making,[118] and that the climate crisis because of its exceptionality requires an urgent
break with existing practices.[119]

The strongest justification flows from the realisation expressed by the IC]J, namely that a healthy
environment is a prerequisite for the enjoyment of many other human rights. In addition, it is also a
prerequisite for democracy itself.[120] If states do not deliver on the most basic goods in the social
contract this puts social peace and the functioning of the polity in danger. In Neubauer, the GFCC
convincingly pointed out that if more stringent mitigation actions are not taken now this leads in the
future (after 2030) to unreasonable restrictions of freedoms, including collective political
freedoms.[121] In a state of climate emergency, i.e., carbon lockdowns, democratic choices vanish.

In other words, judicial intervention and democratic decision-making cannot be juxtaposed.
Declining jurisdiction, denying standing, and ultimately making human rights irrelevant in the
climate crisis is neither innocent nor neutral for democracy. In light of increasing impacts, state
paralysis reasonably raises doubt whether our democracies are up for this fundamental
challenge.[122] Considering alternatives of judicial engagement with SCL quickly leads us to
transformative justifications. While courts in SCL have so far engaged with transformative reasons
only to a limited extent, growing impacts, closing windows of opportunities, and dwindling carbon
budgets are likely to make this line of reasoning become more prevalent in future cases.

Another strong justification is tight together with the nature of the climate crisis as a truly global
collective action problem that necessarily requires international cooperation. Any such cooperation
is only possible if states remain credible and trustworthy cooperation partners. In other words,
cooperation can only work if states do domestically what they commit to internationally. This also
becomes apparent in ICJ’s advisory opinion emphasising the duty to cooperate.[123] International or
regional treaties set binding (quasi-contractual) norms between sovereign states that necessarily
entrench what was agreed and by doing so, make cooperation possible.l'?l Such treaties cannot be
cast aside and hence constrain the politics of the day expressed within the elected institutions.
Ensuring that these international norms are (at least to some degree) given effect forms part of being
a credible and trustworthy cooperation partner. Whether this is done by the judiciary or by the elected
institutions is not the primary concern. This also taps into the liberal-conservative reasoning of
coherence in the legal order.

We can however see the fault lines deepening between the judiciary and the political institutions,
not only in the national but also in the international context. Courts from many jurisdictions,
including the ICJ, bolster with their rulings and opinions the conditions for more litigation. They
allow those whose human rights affected by the climate crisis to demand justification for inadequate
climate actions. However, also in relation to these fault lines, anyone criticising that judges are
overreaching in SCL should consider the alternatives. Some of the ‘“unsuccessful’ SCL cases
demonstrate the inability of our constitutional democracies to deal with the existential threat of the
climate crisis. If judges deny jurisdiction, while the other branches of government fail to take
adequate action, our state institutions collectively prove incapable of addressing the climate crisis. If
structurally citizens are left without any remedy against irreversible current and future human rights
violations this amounts to an institutional, systemic failure of justice. Such a failure of justice cuts
even deeper than the failure of states to take adequate action in the first place.

7. Conclusions

SCL in Europe has incrementally, including with countertendencies, established prevailing
mitigation norms drawing on human rights, international legal and political commitments, and
science. This phenomenon can appropriately be described as climate constitutionalisation. One aspect
of constitutionalisation is that SCL is not mushrooming in many unrelated cases but builds a
connected web of arguments and references. The multilayered legal landscape of Europe creates a
particularly fertile landscape for constitutionalisation. Courts that do not stand in a hierarchical
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relationship to each other decide on interrelated or even largely the same issues from the perspective
of different jurisdictions. They take binding decisions with respect to the same people and territory.
They also refer to each other’s rulings and rely on each other’s authoritative interpretations.

In addition, SCL benefits for at least four reasons from exceptional replicability: First, the climate
crisis is a truly global collective action problem caused by all and affecting the human rights of all
(albeit both in very different ways!). These human rights — albeit in slightly different ways — are
recognised by all European states, not only under national law but also collectively by signing up to
the ECHR and EU law. Second, SCL relies on political and legal commitments of states within the
international climate governance framework with nearly universal membership. In addition, the ICJ
recently connected these mitigation obligation with universally binding jus cogens, which is likely to
be picked up in future SCL. Third, climate science is universal in that it traces and explains a global
phenomenon. The underlying causal relationships, and resulting impacts, of the climate crisis, even
if its impacts affect different regions very differently, are universal. All and every action on the planet
is factually connected to these processes. Fourth, so far, none of the defendant states has taken climate
action anywhere close to their fair share. This fair share is defined as what adequately mitigating the
climate crisis collectively would demand from them in light of fairness principles. Each and every
European state is a potential defendant in SCL. These exceptional characteristics of SCL have allowed
it to produce in a relatively short timeframe prevailing norms that constrain state action.

Within Europe, a recent leap in climate constitutionalisation is the ECtHR’s ruling in
KlimaSeniorinnen. The Court’s reading that the climate crisis as a human rights issue under the
Convention powerfully reenforces the position of those domestic courts that see a role for law and
courts in this crisis. All ECHR signatories may reasonably expect to be taken to the Strasbourg Court
if they remain below the level of climate action demanded by the ECtHR in KlimaSeniorinnen. Future
decisions in the currently pending cases offer further opportunities to push back on
countertendencies. In addition, the ICJ’s advisory opinion significantly contributes to the
constitutionalising processes in domestic courts. It confirmed — in line with KlimaSeniorinnen — what
adequate climate action is. National emission reductions expressed in NDCs must comply with
international fairness principles and, importantly, be cumulatively capable of keeping global
warming below 1.5°C. It is now for domestic courts to give teeth to the obligations outlined by the
ECtHR and the ICJ. Litigants will surely ask them to do so.

The number of new and pending SCL cases in Europe remains at a high level.[125] For
politicians, SCL may feel like being stuck in a repeat game with increasing stakes and decreasing
chances. With the adoption of more and more net zero targets, SCL may over time shift from pushing
states to adopt emission reduction targets to push them to adopt the necessary plans and concrete
mitigation (and adaptation) measures and pay compensation for failing to do so. New litigation
strategies emerge and rely on the insights in the discussed cases on what works and what does not.
Some cases are bound to contribute to further climate constitutionalisation. If the elected branches
continue to fail to agree and adopt adequate climate actions the fault line between them and the
judiciary is going to deepen.

Whatever judges do in SCL, their decisions contribute to the development of norms. They also
speak to the meaning of law and the role of the judiciary in addressing the climate crisis. Unsuccessful
cases also contribute to constitutionalisation, including by escalating the issues to the ECtHR. The
emerging norms constitute the framework in relation to which public but also private actors develop
their understanding of what actions are lawful or justified.[126] This effect goes beyond the
courtroom. Not only because of growing climate impacts but also because of the rising level of climate
constitutionalisation, the political and legal salience of climate mitigation (and adaptation) as a
human rights issue is likely to further increase. We may expect further interventions by numerous
interested and affected parties, including through litigation.

Climate constitutionalisation can also be normatively justified. In light of the wide-spread and
well-documented failures of European states to reduce emissions adequately, it remains an
ambivalent hope. The repeated signposts and redlines drawn by national and international judges
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cannot easily be ignored by state institutions. The judiciary’s task to protect the coherence of the legal
order lies at the heart of SCL. Political actors time and again confirm in law and politics that the
urgency and magnitude of the climate crisis but they do not manage to take the necessary actions in
the short-term. They rather aggravate the problem further by pushing these actions into the future.
SCL decisions aim to re-establish coherence between diverging legal norms, including the
fundamental background norms that protect us from systematic human rights violation. They are
important points of reference in the ongoing deliberation of what to do about the exceptional
challenge of the climate crisis. Some courts have the constitutional task to ensure that all state
institutions live up to their constitutional duties. Arguably, all state institutions must protect the
existence and functioning of the polity. This entails averting the ‘existential risks” of the climate
crisis.[127] Judicial review has an important place in the democratic process of demanding and
providing justification. The underlying relations of demanding and giving justification are complex.
The litigants in SCL are the prime actors demanding justification from the defendant states. Yet,
international law and politics play an important role in the legal reasoning and extend these relations
beyond the specific judicial processes and beyond the involved parties, including to other states and
third country nationals.

Importantly, constitutionalisation, while it may remove certain aspects from the political debate,
does not mark an end point of the these processes. It does not definitely settle emission reduction
obligations of states. By way of example: after Urgenda, the political debate in the Netherlands
continues.[128] A second SCL case, launched by Greenpeace, together with and on behalf of citizens
of Bonaire, was admitted to Dutch courts in September 2024.[129] The hearing is scheduled for
October 2025. In Germany, Neubauer established a constitutional commitment to remain within the
national fair share of the global carbon budget. This is the point of reference for all follow-up litigation
and the work of the expert bodies advising the German government under the federal climate change
act.[130] Several follow up cases challenged inadequate implementation of the federal climate change
act and its 2024 amendment.[131] In Switzerland, the implementation of the ECtHR’s decision in
KlimaSeniorinnen is negotiated in the Council of Ministers.[132] In Belgium, Wallonia decided not to
appeal Klimaatzaak, while Belgium and Flanders appealed to Court of Cassation.[133] In other words,
climate constitutionalisation continues and the institutional debates between democratically elected
actors and the judiciary on how to mitigate the climate crisis also continue. Climate
constitutionalisation sets boundaries but does not bring these debates to an even temporary
conclusion.
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